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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicia] (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1987 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 12,701) 


In re REDDI-WIP COMPANY OF PHILADELPHIA, INC. AMA Docket 
No. M 2-30. Decided September 17, 1969. 


Application to dismiss—Assignee of handler—Standing to sue— 
Sufficiency of petition—Dismissal of application 


Where petitioner claims that the product involved is one that is sterile and 
packed in a hermetically sealed container and therefore exempt from 
the fluid milk product definition and is entitled to a lower classifica- 
tion than that determined by the market administrator, respondent’s 
application to dismiss portions of the petition because they are not 
sufficiently informative and definite is dismissed. The application to 
dismiss for lack of standing to sue by an assignee of a handler is dis- 
missed but petitioner is required to file documentation of such assign- 
ment within 30 days or the petition will be dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER ON APPLICATION TO DISMISS 


This is a proceeding under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). 


The petitioner’s principal place of business is Philadelphia, 
Pennsylvania. The petition challenges the validity of certain ac- 
tions taken by the market administrator for Order No. 2 (7 CFR 
1002) regulating the handling of milk in the New York-New 
Jersey marketing area. Among the actions protested is the classi- 
fication by the market administrator of milk used in the manu- 
facture of a product by petitioner. The petition states that pe- 


1105 












1106 AGRI. MKTG. AGREEMENT ACT, 1937 


Cite as 28 A.D. 1105 


titioner is the assignee of the handlers under Order No. 2 who 
received the milk from producers and who were assessed by the 
market administrator for the difference in value between the 
classification reported by the handlers and the classification 
placed on the milk by the market administrator. 


The respondent filed an application to dismiss paragraphs 5 
(b), (c), 6 and 7 of the petition for noncompliance with section 
700.52 (b) (3) and (4) of the rules of practice in that these 
portions of the petition do not set forth a full statement of the 
facts and the grounds upon which illegality is claimed. The ap- 
plication to dismiss also urges dismissal of these parts of the 
petition because the assessments were not made against petitioner 
but against the handlers who received from producers the milk 
utilized by petitioner. The respondent takes the position that only 
handlers directly affected by order provisions have standing to 
sue in this proceeding and that a mere assignee of such a handler 
has no such standing. 


In In re Lancaster Milk Company, et al., 10 A.D. 1494 (1951) 
there was an assignment, as is the case here, from the handler 
assessed to the petitioning handler whose use of the milk from 
the assessed handler was involved in the assessment. In con- 
sidering respondent’s motion for dismissal in that proceeding, 
we said: “. . . we believe it preferable to have the regulations or 
rules of practice under the act handle the subject of who is eligi- 
ble to file a petition rather than adjudication in a case to case 
fashion, particularly when we have taken jurisdiction before in 
cases such as the present one.” 


The regulations constituting the rules of practice (7 CFR 
900.50) have not been amended since that decision with respect 
to the issue. We conclude then that we should not dismiss portions 
of the petition dealing with the assignments for lack of standing 
to sue. Petitioner is a handler under Order No. 2, or at least 
the petition says that the market administrator has so ruled. 
This conclusion of ours as to standing here does not apply to 
non-handlers or to situations other than that present here. 


We also rule against respondent on the matter of whether the 
portions of the petition involved are sufficiently informative and 
definite under the rules of practice. Petitioner is complaining of 
the classification of a product manufactured by it which it claims 
is entitled to a lower classification. The petitioner claims that 








t 
i 





REDDI-WIP COMPANY OF PHILADELPHIA, INC. 1107 
Cite as 28 A.D. 1105 


its product is not a “fluid milk product” under Order No. 2 be- 
cause the product is sterile and packed in a hermetically sealed 
container and therefore exempt from the fluid milk product defi- 
nition. It seems clear that respondent should have no trouble in 
answering the petition. 


Petitioner, however, claims to be the assignee of the handlers 
who were assessed and seeks a refund of the monies paid by 
them. But there is nothing in the record from the handlers show- 
ing assignment. Petitioner shall file appropriate documentation 
of the assignment within 30 days from the date hereof or the 
petition will be dismissed. 


In the light of the above, the application to dismiss is dis- 
missed. 
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Commodity Exchange Act 


Cascio, ANDREW. CEA Docket No. 164. Segregation 
of funds—Denial of trading privileges—Consent . 1108 


COMMODITY CONSULTANTS, INC. and PETER F. SCHOEN- 
FELD. CEA Docket No. 163. Financial require- 
ments—Denial of trading privileges—Suspension 
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(No. 12,702) 


In re ANDREW CASCIO. CEA Docket No. 164. Decided September 
5, 1969. 


Segregation of funds—Denial of trading privileges—Consent 


Respondent is ordered to cease and desist from failing to segregate and 
account separately for customers’ funds and from failing to prepare 
and maintain reports and records pertaining to transactions and posi- 
tions of his customers, and is prohibited from trading on all the con- 
tract markets for a period of 30 days. 


Earl L. Saunders for Commodity Exchange Authority. 
John A. Doyle, Doyle, Budzinski and Brogan, Chicago IIl., for respond- 
ent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1, 1964 ed., as amended, Supp. 
IV, 1969) in which the respondent is charged with violating sec- 
tions 4d and 4g of the Act (7 U.S.C. 6d and 6g, Supp. IV, 1969) 


and sections 1.20, 1.21, 1.22, 1.82 and 1.35 of the regulations 


issued under the Act (17 CFR 1.20, 1.21, 1.22, 1.82 and 1.85). 
No hearing has been held with respect to this proceeding. The 
respondent has submitted a stipulation under section 0.4(b) of 


the rules of practice (17 CFR 0.4(b)) in which he admits the 


facts hereinafter set forth, waives hearing on the charges, and 
consents to the entry of the order contained herein. 
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FINDINGS OF FACT 


1. Respondent, Andrew Cascio, is an individual whose address 
is 2238 Oak Park Avenue, Berwyn, Illinois. Between February 
27, 1968 and December 20, 1968, the respondent and Joseph M. 
Sclafini, now deceased, were co-partners in Sclafini and Cascio, 
a partnership registered as a futures commission merchant under 
the Commodity Exchange Act. 

2. Between February 27, 1968 and December 20, 1968, the 
partnership of Sclafini and Cascio, in the regular course of its 
business, carried accounts of customers who traded in commodity 
futures on contract markets subject to the provisions of the 
Commodity Exchange Act and the regulations thereunder. Such 
accounts, the trading therein, and the handling and disposition 
of funds in connection therewith, were subject to the provisions 
of the said act and the regulations thereunder. At all such times, 
the said partnership had to its credit with banks or other de- 


positories sums of money in varying amounts, held in segregated 
accounts and identified as customers’ funds, representing deposits 
of margin by and trading profits accruing to such customers. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 
(b) Consent Order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to con- 
sent to an order. In so consenting, the respondent must sub- 
mit, for filing in the record, a stipulation or statement in 
which he admits at least those facts necessary to the Sec- 
retary’s jurisdiction and agrees that an order may be entered 


against him. Upon a record composed of the complaint and 
the stipulation or agreement consenting to the order the 
Secretary may enter the order consented to by the respon- 


dent, which shall have the same force and effect as an order 
made after oral hearings. 


The facts admitted by the respondent and set forth in the find- 
ings of fact are sufficient to subject him to the jurisdiction of the 


Secretary of Agriculture under the provisions of the above sec- 
tion. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
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stipulation and the terms of the proposed order and that they 
believe the prompt entry of such an order without further pro- 


ceedings would constitute a satisfactory disposition of this case, 
serve the public interest, and effectuate the purposes of the Com- 


modity Exchange Act. The complainant therefore recommends 
that the stipulation and waiver be accepted and that the proposed 


order be issued, terminating this proceeding. It is so concluded. 


ORDER 


Effective on the date of service of this order upon the respon- 
dent, Andrew Cascio, he shall, while engaged as futures commis- 
sion merchant, cease and desist from failing to segregate and 
account separately from customers’ funds as required by section 
4d of the Commodity Exchange Act (7 U.S.C. 6d, Supp. IV, 
1969) and sections 1.20, 1.21 and 1.22 of the regulations there- 
under (17 CFR 1.20, 1.21, 1.22) and from failing to prepare and 


maintain reports and records pertaining to the transactions and 
positions of customers as required by section 4g of the Commod- 
ity Exchange Act (7 U.S.C. 6g, Supp. IV, 1969) and sections 1.32 


and 1.35 of the regulations thereunder (17 CFR 1.82, 1.35). 
Effective on the thirtieth day after the date of service of this 


order upon the respondent, Andrew Cascio, he is prohibited 
from trading on or subject to the rules of any contract market 


for a period of 30 days, and all contract markets shall refuse 


all trading privileges to him during this period, such prohibition 


and refusal to apply to all trading done and all positions held by 
the said Andrew Cascio, directly or indirectly. 


A copy of this order shall be served upon each of the parties 
and upon each contract market. 


(No. 12,703) 


In re COMMODITY CONSULTANTS, INC., and PETER F. SCHOENFELD. 
CEA Docket No. 163. Decided September 23, 1969. 


Financial requirements—Denial of trading privileges—Suspension of 
registration—Stipulation 
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The registration of the corporate respondent as a futures commission 
merchant is suspended for a period of 30 days and thereafter until 


it demonstrates that it meets the minimum financial requirements 


prescribed by the regulations issued under the Commodity Exchange 


Act; the individual respondent is ordered to cease and desist from 
causing, aiding, etc., any futures commission merchant to engage in 
business under the act without meeting the necessary financial re- 


quirements; and all the contract markets are directed to refuse all 
trading privileges to both respondents for a period of 30 days. 


Earl L. Saunders for Commodity Exchange Authority. 
Alan M. Smotkin, of Beverly Hills, Cal., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
The respondents are charged with violating section 4f of the 
Commodity Exchange Act (7 U.S.C. 6f, Supp. IV, 1969) and 


section 1.17 of the regulations issued thereunder (34 F.R. 599). 
No hearing has been held. The respondents have submitted a 
stipulation under section 0.4(b) of the rules of practice (17 CFR 


0.4 (b)), in which they admit the facts hereinafter set forth, 
waive hearing on the charges, and consent to the entry of the 
order contained herein. 

FINDINGS OF FACT 


1. Respondent Commodity Consultants, Inc., is now, and was 


at all times material herein, a corporation organized and existing 
under the laws of the State of California, with its office at 6363 
Wilshire Boulevard, Los Angeles, California 90048. The said 
corporation is now, and was at all such times, registered as a 


futures commission merchant under the Commodity Exchange 
Act. During the period from May 6, 1969, through June 24, 1969, 


the respondent corporation, acting in the capacity of futures 
commission merchant under the Commodity Exchange Act, was 


engaged in commodities for future delivery for the accounts of 


customers and holding for such customers sums of money, repre- 


senting deposits of margin by and trading profits accruing to 
such customers. 


2. Respondent Peter F. Schoenfeld, an individual whose busi- 


ness address is the same as that of the respondent corporation, 


is now, and was at all times material herein, President of the 
respondent corporation. At all such times, the operations of the 
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respondent corporation were under the direction and control of 


respondent Peter F. Schoenfeld. 


8. The respondent corporation presently fails to meet the 
minimum financial requirements prescribed by section 1.17 of 
the regulations (34 F.R. 599) issued by the Secretary of Agri- 


culture under the Commodity Exchange Act, and at all times 
during the period from May 6 through June 24, 1969, failed to 


meet such requirements. During such period, the respondent 
corporation’s current liabilities exceeded its current assets, and 
it lacked sufficient capital to meet the minimum financial require- 


ments prescribed by section 1.17 of the regulations, as follows: 


Amount by Which 
Current Liabil- 


Date ities Exceeded Capital 

1969 Current Assets Deficiency 
May 6 $1,610.84 $11,610.84 
7 1,970.66 11,970.66 

& 1,970.66 11,970.66 

9 1,970.66 11,970.66 

12 2,218.51 12,218.51 

13 2,218.51 12,218.51 

14 2,218.51 12,218.51 

15 2,218.51 12,218.51 

16 2,218.51 12,218.51 

19 2,959.37 12,959.37 

20 4,059.42 14,059.42 

21 4,312.02 14,312.02 

22 4,143.02 14,143.02 

23 4,143.02 14,143.02 

26 4,143.02 14,143.02 

27 4,838.67 14,838.67 

28 4,870.72 14,870.72 

29 5,592.53 15,592.53 
June 2 5,623.80 15,623.80 
3 5,629.30 15,629.30 

4 5,896.59 15,896.59 

5 6,565.41 16,565.41 

6 6,978.56 16,978.56 

9 7,537.41 17,537.41 

10 8,043.91 18,043.91 

11 8,463.91 18,463.91 

12 8,569.39 18,569.39 

13 8,941.14 18,941.14 

16 8,941.14 18,941.14 

17 9,206.14 19,206.14 

18 9,406.14 19,406.14 


9,406.14 19,406.14 
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Amount by Which 
Current Liabil- 


Date ities Exceeded Capital 
1969 Current Assets Deficiency 
20 9,406.14 19,406.14 
23 9,406.14 19,406.14 
24 9,223.84 19,223.84 
CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondents 


violated section 4f of the Commodity Exchange Act and section 
1.17 of the regulations thereunder. 

The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation and waiver submitted by the respondents, The ad- 


ministrative officials believe that the prompt entry of the pro- 


posed order would constitute a satisfactory disposition of this 
case, serve the public interest and effectuate the purposes of the 
Commodity Exchange Act. The complainant recommends, there- 


fore, that the stipulation and waiver be accepted and that the 
proposed order be issued. 


It is concluded that the complainant’s recommendation should 
be adopted. 


ORDER 


Effective immediately, respondent Commodity Consultants, 
Inc., shall cease and desist from engaging as futures commission 
merchant without meeting the minimum financial requirements 
prescribed by section 1.17 of the regulations (34 F.R. 599) issued 
under the Commodity Exchange Act. 


Effective immediately, respondent Peter F. Schoenfeld shall 
cease and desist from wilfully causing, aiding, abetting, counsel- 
ing, commanding or inducing Commodity Consultants, Inc., or 
any other futures commission merchant, to engage as futures 
commission merchant without meeting the minimum financial 
requirements prescribed by section 1.17 of the regulations (34 
F.R. 599) issued under the Commodity Exchange Act. 


Effective on the thirtieth day after the date of entrv of this 
order, (1) the respondents are prohibited from trading on or 
subject to the rules of any contract market for a period of 30 











COMMODITY EXCHANGE ACT 
Cite as 28 A.D. 1110 


days, and all contract markets shall refuse all trading privileges 
to the respondents during this period, such prohibition and re- 
fusal to apply to all trading done and all positions held by the 
respondents, directly or indirectly, and (2) the registration of 
respondent Commodity Consultants, Inc. as futures commission 
merchant is suspended for a period of 30 days and thereafter 
until such time as the said respondent demonstrates that it meets 
the financial requirements prescribed by section 1.17 of the regu- 
lations (34 F.R. 599) issued under the Commodity Exchange 
Act. At the request of the said respondent, when it makes such 
a showing, a supplemental order will be issued in this proceeding 
terminating such suspension after the thirty-day period. 


A copy of this order shall be served upon each of the parties 
and upon each contract market. 
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(No. 12,704) 


In re NOLAN E. POOVEY, JR., d/b/a P & N CATTLE COMPANY. 
P&S Docket No. 4152. Decided September 5, 1969. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


Stanley D. Wright for complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended de- 
cision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter called the Act. It was instituted by a com- 
plaint filed on May 6, 1969, by the Administrator of the Packers 
and Stockyards Administration, United States Department of 
Agriculture. Respondent is registered with the Secretary of Agri- 
culture under the Act as a dealer to buy and sell livestock in 
commerce. In the complaint, respondent is charged with con- 
tinuing to engage in the business of a dealer without furnishing 
the required bond coverage under the Act and Regulations. 


Copies of the complaint and Rules of Practice were served on 
the respondent on May 6, 1969. Respondent was notified in writ- 
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ing that, in accordance with applicable regulations, an answer 
should be filed within 20 days and that failure to file an answer 
denying the specific allegations of the complaint and requesting 
an oral hearing would constitute admission of such allegations 
and waiver of a hearing. Respondent has failed to file an answer 
or to request an oral hearing. 


On June 18, 1969, complainant recommended, in effect, that 
respondent be found to have violated the Act and the regulations 
issued thereunder as charged, be ordered to cease and desist from 
such violation, and be suspended as a registrant under the Act 
until he complies fully with the bonding requirements of the Act 
and the regulations issued thereunder. The Hearing Examiner, 
John G. Liebert, to whom the proceeding has been assigned, 
issues this Recommended Decision without further investigation 
or hearing, pursuant to section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Nolan E. Poovey, Jr., d/b/a P & N Cattle Company, here- 
inafter referred to as the respondent, is an individual whose ad- 
dress is 14025 Tanglewood, Dallas, Texas 75234. 


(a) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based upon his volume of business transacted as a dealer 
during 1967, respondent was required, under the Act and the 
regulations, to increase from $5,000 to $18,000, the amount of 
the bond or bond equivalent maintained by him to secure per- 
formance of his dealer obligations. Respondent was notified by 
regular mail on or about July 17, 1968, and again by certified 
mail on or about August 14, 1968, of the required increase in his 
bond coverage. Notwithstanding said notices, respondent has con- 
tinued to engage in the business of a dealer, buying and selling 
livestock in commerce for his own account, without furnishing 
the required additional bond coverage. 


3. The surety bond which respondent maintained to secure 
performance of his livestock obligations under the Act was termi- 
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nated on March 19, 1969. Respondent was notified by certified 
mail on or about February 21, 1969, of such termination date 
and was informed that if he continued his livestock operations 
after March 19, 1969, without bond coverage, as required under 
the Act and the regulations, he would be in violation of section 
312 of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respon- 
dent has continued to engage in the business of a dealer, buying 
and selling livestock in commerce for his own account, without 
filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


PROPOSED CONCLUSIONS 


Respondent’s operation in business as a dealer under the Act 


without a reasonable bond or its equivalent, as set forth in Find- 
ings of Fact 2 and 8, constitute a willful violation of sections 
807 and 312(a) of the Act (7 U.S.C. 208 and 213(a)), and sec- 
tions 201.29 and 201.30 of the regulations issued thereunder (9 


CFR 201.29 and 201.30). See, e.g., In re W. O. Steen, 16 A.D. 
125 (1957) ; In re Ray York, 20 A.D. 1112 (1961); In re Marvin 
Bynum, 22 A.D. 1082 (1963); In re D. C. Herndon, d/b/a Sam- 


son Livestock Auction, 27 A.D. 1501 (1968). Respondent should 
be ordered to cease and desist from such violation and should 


be suspended as a registrant under the Act until he complies 
fully with the bonding requirements of the Act and the regula- 


tions issued thereunder, as recommended by complainant. 
PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 


in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining 


a reasonable bond or its equivalent, as required under the Act 
and the regulations. 


Respondent is suspended as a registrant under the Act until 


he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. 


Copies hereof shall be served upon the parties. 
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(No. 12,705) 


In re BuRT A. NICHOLS and JOE SEALY d/b/a TOMBALL LIVE- 
STOCK COMMISSION COMPANY. P&S Docket No. 4165. De- 


cided September 9, 1969. 


Market agency—Shippers’ proceeds—Cease and desist—Consent 


Respondents are ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, failing to deposit such proceeds promptly 
in their account for shippers’ proceeds and failing otherwise to main- 
tain such account in conformity with the regulations. 


Susan W. Reeves for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on May 27, 1969, by the 


Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents 
have wilfully violated the Act and the regulations issued there- 


under (9 CFR 201.1 et seq.), in various respects. 


On August 11, 1969, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither ad- 
mit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 


of a specified order containing findings of fact and conclusions 


based upon the allegations of the complaint. Complainant has 
recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 
1. (a) Burt A. Nichols and Joe Sealy d/b/a Tomball Live- 


stock Commission Company, hereinafter referred to as the re- 
spondents, are partners whose principal place of business is lo- 
cated at Tomball, Texas. 


(b) Respondents are, and at all times material herein were: 
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(1) Engaged in the business of conducting and operat- 
ing the Tomball Livestock Commission Company stockyard, a 
posted stockyard under the Act, in Tomball, Texas; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis; and | 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock on commission in commerce. 


2. Respondents, in the month of November, 1968, failed to j 
maintain and use properly their custodial account for shippers’ 


proceeds, thereby endangering the faithful and prompt account- 


ing for and payment of the portions thereof due the owners or 
consignors of livestock. 

3. As of November 7, 1968, respondents had outstanding 
checks drawn on their custodial account in the amount of 


$13,944.36, and had to offset such checks, cash in said bank ac- 


count in the amount of $511.62, no deposits in transit or current 
proceeds receivable resulting in a deficiency of $13,432.74 in 
funds available to pay shippers’ proceeds. 


4, During the period from October 12, 1968, to November 2, 


1968, in connection with the 9 transactions set forth in the com- 
plaint, respondents sold livestock at said posted stockyard on a 
commission basis and failed to deposit in their custodial account 


for shippers’ proceeds, on or before the third business day follow- 


ing the sale of such consigned livestock, an amount equal to the 
proceeds receivable therefrom. 





CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 8, and 4 


hereof, respondents have wilfully violated sections 307 and 312 
(a) of the Act (7 U.S.C. 208, 218(a)), and sections 201.41 and 
201.42 of the regulations (9 CFR 201.41, 201.42). 


Inasmuch as respondents have consented to the issuance of the 


cease and desist order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 









OCRDER 
Respondents, individually and as partners with each other or 


with other persons, shall cease and desist from: 
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(a) Making such use of shippers’ proceeds in their possession 


or control as will, in any manner, endanger or impair the faith- 


ful and prompt accounting therefor and payment of the portions 
thereof due to the persons entitled thereto; 


(b) Failing to deposit in their custodial account for shippers’ 
proceeds on or before the third business day following the sale 
of such consigned livestock, an amount equal to the proceeds 
receivable therefrom ; 


(c) Failing to otherwise maintain their custodial account for 


shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


(No. 12,706) 


In re ANCEL LITTLEFIELD, d/b/a SEGUIN CATTLE COMPANY. P&S 
Docket No. 4158. Decided September 9, 1969. 


Market agency—Shippers’ proceeds—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers’ 
proceeds promptly to his account for shippers proceeds and failing 
otherwise to maintain such account in conformity with the regulations. 


James S. Krzyminski for complainant. 


R. L. Miller, of Miller, Vollentine & Miller, Gonzales, Texas, for re- 


spondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on May 14, 1969, by the 
Packers and Stockyards Administration, United States Depart- 


ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an amended answer on August 6, 1969, in 
which he admits the jurisdictional allegations of the complaint, 


neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
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to the issuance of a specified order, with findings of fact and 
conclusions, for the purposes of this proceeding only, based upon 


the allegations contained in the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Ancel Littlefield, d/b/a Seguin Cattle Company, herein- 
after referred to as the respondent, is an individual whose ad- 
dress is P. O. Box 768, Seguin, Texas 78155. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Seguin Cattle Company stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from September 25, 1968, 
to October 30, 1968, failed to maintain and use properly his 


custodial account for shippers’ proceeds, thereby endangering 
the faithful and prompt accounting therefor and the payment of 


the portions thereof due the owners or consignors of livestock, 


in that: 


(a) As of September 25, 1968, respondent had outstanding 
checks drawn on his.custodial account for shippers’ proceeds in 


the amount of $27,213.94, and an overdraft in such custodial 


account in the amount of $18,647.97, and to offset such outstand- 


ing checks and bank overdraft had deposits in transit in the 
amount of $2,208.31, and no current proceeds receivable, result- 
ing in a deficiency of $43,653.60 in funds available to pay ship- 
pers’ proceeds. 


(b) As of October 30, 1968, respondent had outstanding 


checks drawn on his custodial account for shippers’ proceeds in 
the amount of $35,036.69, and an overdraft in such custodial ac- 
count in the amount of $25,975.56, and to offset such outstanding 


checks and bank overdraft had no current proceeds receivable 


nor deposits in transit, resulting in a deficiency of $61,012.25 in 
funds available to pay shippers’ proceeds. 
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Such deficiencies were due, in part, to respondent’s failure to 
deposit in his custodial account for shippers’ proceeds, within 


the time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock at the stock- 


yard. 
3. Respondent, on or about the dates set forth below, pur- 


chased at the stockyard, for market support or other purposes, 


livestock consigned to him for sale on a commission basis and, 
in connection with such purchases failed to deposit in his cus- 
todial account for shippers’ proceeds, out of his own funds, by 


the close of the next business day following the purchase of said 
livestock, the purchase price of such livestock. 


Date of Amount of 
Sale Name of Purchaser Sale 
(1968) 

September 18 Seguin Cattle Company $1,426.39 

September 18 Ancel Littlefield 1,180.00 

October 23 Seguin Cattle Company 3,386.36 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 


herein, respondent has wilfully violated sections 307 and 312(a) 
of the Act (7 U.S.C. 208, 213(a)) and sections 201.42 of the 
regulations (9 CFR 201.42). 


Inasmuch as respondent has consented to the issuance of the 


order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to de- 
posit in his custodial account for shippers’ proceeds within the 
time prescribed by section 201.42(c) of the regulations (9 CFR 


201.42(c)), an amount equal to the proceeds receivable from the 
sales of consigned livestock; and (2) failing to otherwise main- 


tain his custodial account for shippers’ proceeds in conformity 
with the provisions of section 201.42 of the regulations (9 CFR 
201.42). 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 12,707) 


In re GRANVILLE M. BILLINGSLEY. P&S Docket No. 4169. Decided 
September 11, 1969. 


Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks or drafts in payment of livestock purchased and from failing 
to pay, when due, the full purchase price of such livestock. 


James S. Krzyminski for complainant. 
Benj. M. Holstein, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, as 
amended (7 U.S.C. 181 et seq.), hereinafter called the statute, 
alleges that respondent, while engaged in the business of buying 
and selling livestock for his own account as a dealer within the 
meaning of the statute, issued insufficient funds. checks in pay- 
ment for livestock purchased, and failed to make payment when 
due of the full purchase price of such livestock. The complaint 
charges that respondent thereby violated section 312(a) of the 
statute (7 U.S.C. 213(a)), and section 201.43 of the regulations 
thereunder (9 CFR 201.48). 


A copy of the complaint and a copy of the rules of practice 
were served on respondent by certified mail on June 16, 1969, 
and at the same time he was notified in a covering letter that an 
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answer should be filed within 20 days and that, in accordance 
with the rules of practice, failure to answer would constitute an 
admission of the facts alleged and failure to request a hearing 
would constitute a waiver of hearing. Nothing has been heard 
from the respondent or on his behalf, and on July 30, 1969, 
complainant, by its counsel, filed a recommendation requesting 
the issuance of a default order directing respondent to cease and 
desist from the acts described above. 


The matter was referred to Benj. M. Holstein, Chief Hearing 
Examiner, U. S. Department of Agriculture, for the preparation 
of a recommended decision without further investigation or hear- 
ing, as provided by the rules of practice in default cases (9 CFR 
202.9(c)). 


FINDINGS OF FACT 


1. Granville M. Billingsley, the respondent, is an individual 
whose address is P. O. Box 54, Frankston, Texas 75763. Respon- 
dent at all times material herein was engaged in the business of 
buying livestock in commerce on a commission basis as a market 
agency and buying and selling livestock in commerce for his own 
account as a dealer within the meaning and subject to the pro- 
visions of the statute. 


2. Respondent, in connection with his livestock operations in 
commerce, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and issued checks and 
authorized a draft to be drawn in purported payment therefor. 
Such checks and draft were returned unpaid by the bank upon 
which they were drawn because respondent did not have suffi- 
cient funds on deposit in the account upon which such checks 
and draft were drawn. 


Date of Date of No. of Amount 
Purchase Check or Draft Head Payee of Check 
(1968) (1968) 

May 18 May 18 43 Rusk County Auction $4,390.29 
Henderson, Texas 

July 6 July 6 2 Rusk County Auction 211.25* 
Henderson, Texas 

December 31 December 31 16 Panola County Live- 1,955.24 


stock Commission Co., Inc., 
Carthage, Texas 


(* Draft) 
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3. Respondent, in connection with his livestock operations in 
commerce on or about the dates and in the transactions set forth 
above, purchased livestock in commerce and failed to pay, when 
due, the full purchase price for such livestock. As of the date of 
the issuance of the complaint there remained unpaid by respon- 
dent a total of $4,010.19 for the livestock purchases set forth 
above. 


CONCLUSIONS 


The failure of respondent to file an answer constitutes an ad- 
mission of the material allegations of fact in the complaint and 
such allegations have been adopted as the findings of fact herein 
(9 CFR 202.9(c)). 


The issuance of checks or drafts in payment for livestock pur- 
chased in commerce without having sufficient funds on deposit to 
pay for such checks or drafts, and failure to make full payment 
when due for such livestock, constitute unfair and deceptive prac- 
tices in violation of section 312(a) of the statute (7 U.S.C. 312 
(a)), as charged. In re Neil Harlan, d/b/a Feeder Pig Market- 
ing Association, 25 A.D. 592 (1966); In re Victor Koenig, 24 
A.D. 1213 (1965); In re Midwest Livestock Commission Com- 
pany, 23 A.D. 816 (1964). The failure to pay for livestock when 
payment is due also violates section 201.43(b) of the regulations 
(9 CFR 201.43(b)), as charged. 


It is concluded that respondent should be ordered to cease and 
desist from such violations, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from (1) issuing checks or 
drafts in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit to pay such 
checks or drafts; and (2) failing to pay, when due, the full pur- 
chase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 12,708) 


In re DELBERT ANSON, d/b/a HERMISTON LIVESTOCK COMMISSION 
Co. P&S Docket No. 4198. Decided September 12, 1969. 


False weights—Suspension of registration—Consent 


Respondent is ordered to cease and desist from weighing livestock at other 
than true and correct weights, issuing untrue or incomplete scale 
tickets and failing to operate livestock scales in accordance with regu- 
lations, and is suspended as a registrant under the act for a period of 
60 days. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on August 1, 1969, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on September 4, 1969, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations contained in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Delbert Anson, d/b/a Hermiston Livestock Commission 
Co., hereinafter referred to as the respondent, is an individual 
with his principal place of business located at Hermiston, Oregon. 


(b) Respondent at all times material herein was: 


1. Engaged in the business of conducting and operating 
the Hermiston Livestock Commission Co. stockyard, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 
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2. Engaged in the business of selling livestock on a 
commission basis at the stockyard, and buying and selling live- 
stock in commerce for his own account; 


8. Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce, and as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, on or about the dates and in the transactions 
set forth in paragraph II of the complaint, purchased livestock 
on a weight basis in his capacity as a dealer and later consigned 
such livestock for sale at the stockyard. Such livestock was re- 
sold on a weight basis at the stockyard at weights greatly in 
excess of respondent’s purchase weights, notwithstanding that 
such weight increases did not actually occur. All weighing of such 
livestock was conducted by respondent, on scales owned and con- 
trolled by respondent. 


8. Respondent, on or about November 14, 1968, purchased 65 
head of livestock on a weight basis in his capacity as a dealer 
from Harold K. Peck, Heppner, Oregon, and in connection with 
such purchase, weighed said livestock at a gross weight of 27165 


pounds, when in fact the true and correct gross weight of said 65 
head of livestock was 28670 pounds. 


4, Respondent, in connection with the purchases of livestock 
set forth in paragraph II of the complaint, failed to issue to sell- 
ers of livestock properly executed copies of scale tickets, in that 
copies of scale tickets issued by respondent to sellers of livestock 
failed to contain the dates of the weighing, the name or initials 


of the person weighing the livestock, and the names of the sellers 
of the livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated sections 307 and 312(a) 


of the Act (7 U.S.C. 208, 213(a)), and sections 201.55 and 201.71 
of the regulations (9 CFR 201.55, 201.71). 

By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.49 of the regulations (9 CFR 201.49). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 
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ORDER 


Respondent, in connection with his livestock operations in com- 
merce, shall cease and desist from: 


1. weighing livestock at other than their true and correct 
weights; 


2. issuing to sellers of livestock scale tickets which fail to set 
forth all information required by section 201.49 of the regula- 
tions (9 CFR 201.49) ; and 


8. failing to operate livestock scales owned or controlled by 
respondent, in such a manner as to insure accurate weighing of 
livestock purchased or sold in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,709) 


In re WILLIAM E. HUTSELL and DONALD E. HUTSELL, d/b/a 
WASHINGTON LIVESTOCK MARKET Co. P&S Docket No. 4195. 
Decided September 16, 1969. 


Market agency—Insolvency—Suspension of registration—Consent 


Respondents are ordered to cease and desist from failing to remit shippers’ 
proceeds promptly, failing to maintain properly their account for 
shippers’ proceeds, issuing untrue or incomplete accounts of sale and 
scale tickets, and permitting employees to purchase livestock consigned 
to respondents for sale on a commission basis, and are suspended as 
registrants under the act for a period of 90 days and thereafter until 
no longer insolvent. 


Samuel J. Harris for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by a complaint filed on August 1, 1969, by 
the Packers and Stockyards Administration, United States De- 


partment of Agriculture, charging that respondents’ financial 
condition does not meet the requirements of the Act (7 U.S.C. 
204), and that respondents violated certain provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 


jurisdictional allegations of the complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and the re- 
port of the Hearing Examiner, and for the purposes of this pro- 
ceeding and for such purposes only, consent to the issuance of a 
specified order with findings of fact and conclusions based on 


the allegations of the complaint. Complainant has recommended 
that the order consented to by respondents be issued. 


FINDINGS OF FACT 
1. (a) William E. Hutsell and Donald E. Hutsell, hereinafter 


referred to as the respondents, are partners, d/b/a Washington 
Livestock Market Co., with places of business in the state of 


Washington at Quincy, Ellensburg and Davenport. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing posted stockyards under the name of Washington Livestock 
Market Co. in the state of Washington at Quincy, Ellensburg and 
Davenport. 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyards, and buying and selling live- 


stock in commerce for their own account. 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondents’ current liabilities exceed their current assets. 
As of March 28, 1969, respondents had current liabilities totaling 
$308,894.86 and current assets totaling $70,998.23, resulting in 
an excess of current liabilities over current assets of $237,896.63. 


8. Respondents, during the period from October 31, 1968, 
through January 18, 1969, failed to maintain and use properly 
their custodial accounts for shippers’ proceeds, thereby endan- 
gering the prompt accounting therefor and payment of the por- 
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tions thereof due the owners or consignors of livestock in that 
they failed to deposit in their custodial accounts for shippers’ 
proceeds, within the time prescribed by the regulations, an 


amount equal to the proceeds receivable from sales of livestock 
at the stockyards. 

(a) As of October 31, 1968, respondents had outstanding 
checks drawn on their custodial account for shippers’ proceeds 


for the Ellensburg stockyard in the amount of $123,520.29 and 


other credits in the amount of $9.01. Respondents had with which 
to offset such checks and other credits, a cash balance in the ac- 
count of $14,964.07 and deposits in transit in the amount of 


$56,309.78, resulting in a deficiency of $52,255.45 in funds to 
pay shippers’ proceeds. 


(b) As of January 18, 1969, respondents had outstanding 
checks drawn on their custodial account for shippers’ proceeds 
for the Ellensburg stockyard in the amount of $3,999.56, and a 


bank overdraft in the amount of $9,752.24. Respondents had no 
cash on hand, no deposits in transit nor any other funds available 
to offset such checks and overdraft. 


(c) As of November 30, 1968, respondents had outstanding 


checks drawn on their custodial account for shippers’ proceeds 
for the Quincy stockyard in the amount of $77,808.86, and other 
credits of $3.51. Respondents had with which to offset such 
checks and other credits, deposits in transit in the amount of 
$27,226.74, and cash in such account in the amount of $22,685.39, 
resulting in a deficiency of $27,900.24, in funds available to pay 
shippers’ proceeds. 


(d) As of January 18, 1969, respondents had outstanding 


checks drawn on their custodial account for shippers’ proceeds 
for the Quincy stockyard in the amount of $32,699.47 and a bank 
overdraft in the amount of $40,580.54. Respondents had no de- 
posits in transit, no cash on hand nor any other funds available 


to offset such checks and overdraft. 


(e) As of October 31, 1968, respondents had outstanding 
checks drawn on their custodial account for shippers’ proceeds 
for the Davenport stockyard in the amount of $326,139.91. Re- 


spondents had with which to offset such outstanding checks, cash 
in such account in the amount of $23,032.17, and miscellaneous 
debits in the amount of $4,896.16, resulting in a deficiency of 


$298,211.58 in funds available to pay shippers’ proceeds. 
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(f) As of January 18, 1969, respondents had outstanding 
checks drawn on their custodial account for shippers’ proceeds 


for the Davenport stockyard, in the amount of $39,926.48, and an 


overdraft in the amount of $919.52. Respondents had no cash on 
hand, no deposits in transit nor any other funds available to off- 
set such checks and overdraft. 


4, Respondents, during the period December 2, 1968, through 
December 23, 1968, in the eight transactions set forth in para- 
graph IV of the complaint, sold livestock consigned to them for 
sale on a commission basis, and in accounting to the consignors 


of such livestock issued checks which were returned unpaid by 


the bank upon which they were drawn because respondents did 
not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


5. Respondents, in the transactions referred to in finding of 


fact 4 above, sold livestock consigned to them for sale on a com- 
mission basis and failed to transmit or deliver to the consignors 
of such livestock, by the close of the next business day after the 
sale thereof, the net proceeds from the sale of such livestock. 


6. Respondents, at the Ellensburg stockyard, on or about the 


following dates in connection with their operations as a market 
agency, permitted Art Driver, an individual employed as man- 
ager of respondents’ Ellensburg stockyard, to carry on the busi- 


ness of a dealer at the stockyard, and in connection therewith to 


purchase consigned livestock at the auction sales conducted by 
respondents at the Ellensburg stockyard. 


Date of Purchase No. of Head Amount 
August 27, 1968 1 $ 93.60 
September 9, 1968 6 470.89 
September 12, 1968 4 398,21 
October 22, 1968 12 887.25 


7. Respondents, during the period from on or about August 
27, 1968, through January 18, 1969, at the Quincy stockyard, 


issued scale tickets which failed to show the names of the con- 


signors and the name or initials of the person who weighed the 


livestock. Respondents made copies of such scale tickets a part 
of their books and records. 


8. Respondents, in connection with the six transactions set 


forth in paragraph VIII of the complaint, prepared and issued 


accounts of sale which failed to show the names of the purchasers 
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of the livestock. Respondents made copies of such accounts of 
sale a part of their books, and records. 


9. Respondents, during the period from November 26, 1968, 
to January 18, 1969, in connection with their business subject to 
the Act, failed to keep accounts, records, and memoranda which 
fully and correctly disclosed all transactions involved in their 


business, including: (1) a complete and accurate record of ac- 


counts receivable; (2) a separate and distinct record of the 
purchase of livestock from consignment in support of the market; 
and (3) a separate and complete daily trading record of all 


purchases and sales transacted by respondents in their capacity 
as a dealer. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 


it is concluded that respondents’ financial condition does not meet 


the requirements of the Act (7 U.S.C. 204) and by reason of the 
facts set forth in Finding of Fact 3 through 9 herein, it is con- 
cluded that respondents have violated sections 307, 312(a) and 


401 of the Act (7 U.S.C. 208, 218(a), 221) and sections 201.41, 


201.42, 201.48 (a), 201.46, 201.49, 201.57 and 201.66 of the regu- 


lations (9 CFR 201.41, 201.42, 201.43(a), 201.46, 201.49, 201.57, 
201.66). 


Inasmuch as respondents have consented to the issuance of the 


order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


1. failing to remit promptly to consignors or other persons 
entitled thereto the net proceeds derived from the sale at the 
stockyards of consigned livestock. 


2. issuing checks in purported payment of the net proceeds 


derived from the sale of consigned livestock, without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; 


3. permitting or employing any person engaged in the business 
of buying livestock as a dealer or market agency to perform any 


1134 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 28 A.D. 1129 





service or duty in connection with the furnishing of market 
agency services at the stockyards; 


4, permitting their officers, agents or employees to purchase 


livestock from consignment for resale for their own speculative 
accounts. 


5. issuing scale tickets which fail to show (a) the names of the 
sellers of consigned livestock and (b) the name or initials of the 


person who weighed the livestock; 


6. making such use of shippers’ proceeds in their possession 
or control as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portions 


thereof due to the person or persons entitled thereto; 


7. failing to maintain their custodial accounts for shippers’ 


proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); and 


8. issuing accounts of sale which fail to disclose the names of 
the purchasers of consigned livestock, 


Respondents shall keep accounts, records, and memoranda 
that fully and correctly disclose all transactions involved in their 
business as registrants under the Act, including, inter alia, (1) 


scale tickets which bear the names of the sellers of consigned 


livestock; (2) accounts of sale which show the full names of the 


purchasers of consigned livestock; (3) a complete and accurate 
record of accounts receivable; (4) a separate and distinct record 
of the purchase of livestock from consignment in support of the 


market; and (5) a separate and complete daily trading record 
of all purchases and sales transacted by respondents in their 
capacity as a dealer. 

Respondents are suspended as registrants under the Act for 
a period of 90 days and thereafter until such time as respondents 


demonstrate that (1) they are no longer insolvent and (2) the 
deficits in their custodial accounts for shippers’ proceeds have 
been eliminated. When respondents demonstrate that such deficits 
have been eliminated and that they are no longer insolvent, a 


supplemental order will be issued in this proceeding terminating 
this suspension, after the expiration of the ninety day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondents and copies thereof shall be served 
upon the parties. 
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(No. 12,710) 


In re W. D,. CRAIN. P&S Docket No. 4197. Decided September 24, 
1969, 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 


the act without being bonded therefor. 


Susan W. Reeves for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on August 1, 1969, by 


the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 


dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On August 27, 1969, respondent filed an answer in which he 


admits the jurisdictional allegations of the complaint, neither 


admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 


clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
respondent be issued. Subsequent to the issuance of the complaint, 


respondent filed a bond in compliance with the bonding require- 
ments of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) W. D. Crain, hereinafter referred to as the respondent, 
is an individual whose address is Box 854, Danville, Kentucky 


40422. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his livestock obligations under the Act was termi- 
nated on November 23, 1967. Respondent was notified by certified 
mail on or about November 10, 1967, of such termination date 
and was informed that if he continued his livestock operations 
after November 23, 1967, without bond coverage, as required 
under the Act and the regulations, he would be in violation of 
section 312(a) of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such no- 
tice, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce for his own 
account, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act 
and the regulations. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 12,711) 


In re MIKE B. RILEY, d/b/a WALL COMMISSION Co. P&S Docket 
No. 4157. Decided September 25, 1969. 
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Shippers’ proceeds—Failure to remit when due—Deficit—Suspension 
of registration—Default 


Respondent is ordered to cease and desist from failing to deposit shippers’ 
proceeds promptly, failing to remit when due, issuing insufficient funds 
consignment proceeds checks and failing otherwise to maintain properly 
his account for shippers’ proceeds, and is suspended as a registrant 
under the act for a peri-d of 30 days and thereafter until respondent 
demonstrates that the deficit in his shippers’ proceeds account has been 
eliminated. 


James S. Krzyminski for complainant. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, as 
amended (7 U.S.C. 181 et seq.), hereinafter called the Act, alleges 
that respondent, a registered market agency and dealer under 
the Act, had deficiences in his custodial account for shippers’ 
proceeds during a period of 28 consecutive days in 1968, issued 
NSF checks to shippers in purported payment for livestock sold 
on a commission basis, and failed to remit the proceeds of sale 
of consigned livestock promptly to the shippers. The complaint 
charges that respondent thereby willfully violated sections 307 
and 312(a) of the Act (7 U.S.C. 208, 213(a)), and sections 
201.42 and 201.43 of the regulations (9 CFR 201.42, 201.43). 
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Pursuant to an extension of time granted at respondent’s re- 
quest, an answer was due not later than July 9, 1969, but re- 
spondent filed no answer nor has anything further been heard 
from respondent. On July 31, 1969, complainant’s counsel filed 
a recommendation for the issuance of the order set forth below. 


The matter was referred to Benj. M. Holstein, Chief Hearing 
Examiner, U. S. Department of Agriculture, for the preparation 
of a recommended decision without further investigation or hear- 
ing, as provided by the rules of practice applicable to default 
cases (9 CFR 201.9(c) ). 


FINDINGS OF FACT 


1. Mike B. Riley, d/b/a Wall Commission Co., hereinafter 
referred to as the respondent, is an individual with his principal 
place of business located at Wall, South Dakota. Respondent at 
all times material herein was (1) engaged in the business of 
conducting and operating the Wall Commission Co. stockyard, 
a posted stockyard under the Act, hereinafter referred to as the 
stockyard, (2) engaged in the business of selling livestock on a 
commission basis at the stockyard; and (3) registered with the 
Secretary of Agriculture as a market agency and dealer to buy 
and sell livestock in commerce. 


2. Respondent, during the period from August 26, 1968, 
through September 23, 1968, failed to maintain and use properly 
his custodial account for shippers’ proceeds, thereby endangering 
the prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


(a) As of August 26, 1968, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $21,567.60, and had to offset such checks, cash in 
said bank account in the amount of $11,454.63, no deposits in 
transit, and no current proceeds receivable, resulting in a de- 
ficiency of $10,112.97 in funds available to pay shippers’ pro- 
ceeds. 


(b) As of September 23, 1968, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $3,689.83, and had to offset such checks, cash in 
said bank account in the amount of $22.80, no deposits in trans- 
it, and no current proceeds receivable, resulting in a deficiency 
of $3,667.03 in funds available to pay shippers’ proceeds. Such 
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deficiency was due in part to respondent’s failure to reimburse 
his custodial account for shippers’ proceeds for purchases of con- 
signed livestock by respondent. 


3. Respondent, on or about the dates and in the transactions 
set forth below, in purported payment of the net proceeds re- 
sulting from the sale of consigned livestock by respondent at the 
stockyard on a commission basis, issued checks drawn on his 
custodial account for shippers’ proceeds, which checks were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


Date of Date of Amount of 
Sale Check Consignor Check 

(1968) (1968) 

May 2 May 2 O. G. Shearer $ 33.44 
Quinn, South Dakota 

May 16 May 16 Harry Hulett 277.32 
Cottonwood, South Dakota 

July 11 July 11 Jack Rhiley 86.77 
Creighton, South Dakota 

August 15 August 15 Cliffcrd Fees 888.60 
Cottonwood, South Dakota 

August 22 August 22 Richard Johnston 316.26 
Elm Springs, South Dakota 

August 29 August 29 Edward Geigle 289.46 
Quinn, South Dakota 

August 29 August 29 Clarence Warner 383.71 
Quinn, South Dakota 

Sept. 5 Sept. 5 George Volmer 338.40 
New Underwood, South Dakota 

Sept. 5 Sept. 5 Dewain Saunders 66.60 
Interior, South Dakota 

Sept. 5 Sept. 5 Russell Hicks 1,009.27 


Kodoka, South Dakota 


4. Respondent, on or about the dates and in the transactions 
set forth in Finding 3 above, sold consigned livestock at the 
stockyard on a commission basis and failed to pay, when due, to 
the consignors of such livestock, the net proceeds resulting from 
such sales. As of the date of the issuance of the complaint herein 
there remained unpaid by respondent a total of $3,689.83 in net 
proceeds due consignors of livestock sold by respondent at the 
stockyard on a commission basis. 
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CONCLUSIONS 


The failure of respondent to file an answer constitutes an ad- 


mission of the material allegations of fact in the complaint and 
such allegations have been adopted as the Findings of Fact set 
forth above (9 CFR 202.9(c)). 


Use of the custodial account for purposes other than the pay- 
ment to consignors of amounts to them due minus lawful market- 
ing charges, the issuance of NSF checks, and the failure to remit 
consignors’ proceeds when due, constitute willful violations of 
sections 307 and 312(a) of the Act (7 U.S.C. 208, 213(a)), and 


sections 201.42 and 201.43 of the regulations (9 CFR 201.42, 
201.43). In re Albuquerque Livestock Inc., 27 A.D. 1205 (1968) ; 


In re Ray Augustin, 27 A.D. 698 (1968); In re Floyd Skelton 
and Leon Skelton, 27 A.D. 589 (1968); In re R. W. Dement 
d/b/a Raleigh Stockyard, 27 A.D. 440 (1968). 


It is concluded that the order recommended by complainant 
should be issued. 


ORDER 


Respondent in connection with his operations as a market 
agency shall cease and desist from (1) failing to deposit in his 
custodial account for shippers’ proceeds within the time pre- 
scribed by section 201.42(c) of the regulations (9 CFR 201.42 
(c)), an amount equal to the proceeds receivable from sales of 
consigned livestock; (2) failing to pay, when due, to consignors 
of livestock, the net proceeds resulting from sales of consigned 
livestock; (3) issuing checks or drafts in payment of the net 
proceeds resulting from the sale of consigned livestock and fail- 
ing to have sufficient funds on deposit in his custodial account 
for shippers’ proceeds to pay such checks or drafts when pre- 
sented for payment; and (4) failing to otherwise maintain his 
custodial account for shippers’ proceeds in conformity with the 
provisions of section 201.42 of the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as respondent 


demonstrates that the deficit in his custodial account for ship- 
pers’ proceeds has been eliminated. When respondent demon- 
strates that such deficit has been eliminated, a supplemental 
order will be issued in this proceeding terminating this sus- 
pension after the expiration of the 30 day period. 
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This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,712) 


In re ROBERT H. GALLOWAY, d/b/a WAKEENEY LIVESTOCK COM- 
MISSION Co. P&S Docket No. 4145. Decided September 25, 
1969. 


Market agency—Shippers’ proceeds—Insolvency—Suspension of 
registration—Default 


Respondent is ordered to cease and desist from violating the financial and 
record keeping requirements of the act and the regulations and is 
suspended as a registrant under the act until no longer insolvent. 


James S. Krzyminski for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 


order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.). It is charged in the complaint that respondent has wil- 
fully violated the provisions of the Act and the regulations. The 
respondent has failed to file an answer within the time prescribed 
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by the rules of practice (9 CFR 202.9(a)), and is in default. 


The complaint and file of the matter has therefore been referred 
to the Hearing Examiner for the preparation of a report pur- 
suant to section 202.9(c) of the rules of practice (9 CFR 202.9 
(c)). 


PROPOSED FINDINGS OF FACT 
1. (a) Robert H. Galloway, d/b/a Wakeeney Livestock Com- 


mission Co., is an individual whose principal place of business is 
located at Wakeeney, Kansas 67672. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Wakeeney Livestock Commission Co., stockyard, Wakeen- 


ey, Kansas, a posted stockyard under the Act; 


(2) Engaged in the business of buying and selling 
livestock in commerce for his own account, buying livestock in 
commerce on a commission basis, and selling livestock in com- 
merce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 


dealer to buy and sell livestock in commerce, and as a market 
agency to buy and sell livestock in commerce on a commission 
basis. 


2. Respondent’s current liabilities presently exceed his current 


assets. As of December 31, 1968, respondent’s current liabilities 
exceeded his current assets by approximately $15,658.27; as of 
January 31, 1969, respondent’s current liabilities exceeded his 


current assets by approximately $15,067.87. 


3. Respondent, during the period from: on about January 7, 
1969, through on or about January 28, 1969, engaged in business 
as a market agency and dealer in commerce, as defined in the 


Act, notwithstanding the fact that during such period respon- 
dent’s current liabilities exceeded his current assets. 


4. (a) Respondent, during the months of December, 1968, 
and January, 1969, failed to maintain and use properly his cus- 
todial account for shippers’ proceeds, thereby endangering the 


faithful and prompt accounting for and payment of the portions 
thereof due the owners or consignors of livestock. 
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(b) As of December 31, 1968, respondent had outstanding 


checks drawn on his custodial account in the amount of 
$90,558.57, and expenses incident to the sale in the amount of 
$1,058.03, and had to offset such checks and expenses, cash in 
said bank account in the amount of $45,461.83, cash on hand in 
the amount of $24,330.57, and current proceeds receivable in the 
amount of $5,629.31, resulting in a deficiency of $16,194.89 in 
funds available to pay shippers’ proceeds. 

(c) As of January 31, 1969, respondent had outstanding 
checks drawn on his custodial account in the amount of 


$63,369.35, and expenses incident to the sale in the amount of 


$4,571.00, and had to offset such checks and expenses, cash in 
said bank account in the amount of $11,525.25, deposits in transit 
in the amount of $22,675.00, and no current proceeds receivable 


resulting in a deficiency of $33,740.10 in funds available to pay 
shippers’ proceeds. 


(d) During the period from November 5, 1968, to January 
28, 1969, in connection with the transactions set forth below, 


respondent sold livestock at the stockyard on a commission basis 


and failed to deposit in his custodial account for shippers’ pro- 


ceeds, on or before the third business day following the sale of 
such consigned livestock, an amount equal to the proceeds re- 
ceivable therefrom. 


Amount 
Date Name Receivable 
11- 5-68 Glen Hillman $ 38.91 
12- 3-68 
12-10-68 Musgrave & Armbruster 328.80 
12-17-68 Leon Fabrizius 215.79 
12-17-68 Hager & Phillips 130,00 
12-17-68 Earnest J. Armbruster 250.00 
12-17-68 Virgil Miller 6,137.50 
1-21-69 Earnest J. Armbruster 322.16 
1-21-69 Musgrave & Armbruster 65.57 
1-28-69 Archer (Grimes) Hunstonks 8,736.66 
1-28-69 Pete Bracknay 142.97 
1-28-69 Mactier Bros. 1,866.89 
1-28-69 Keith W. Mull 3,048.98 
1-28-69 Gail Sarvier 2,749.69 
1-28-69 L. Nickell 153.00 


5. Respondent, at the stockyard, on or about the dates and in 


the transactions set forth below, in connection with the sale of 


livestock consigned to him for sale on a commission basis, issued 
accounts of sale to the consignors of livestock, as specified below, 
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which failed to show the full, true, and correct names of the 


purchasers of the livestock. Copies of such accounts of sale were 
made a part of the accounts and records of respondent. 





t 
Date No. of Designation Shown 
1969 Head Consignor as Purchaser 
1-7 1 Gil Jacobs Joe 6 
3 ” ” 53 } 
1-14 1 Richard Burdett 100 Bob 
1 ” ” Joe 7 
9 ” ” M-A 
1 : a 10-Support 
1-21 1 Clyde Webb M-A 
3 ”? ”? Joe 5 
1-21 5 H. G. Hille & Son Joe 7 ' 
1 ees: Z 10-Support 
1-28 4 Keyser Bros, Joe 6 
1-28 1 Dave Montague 10-Support i 


PROPOSED CONCLUSIONS 
By reason of the facts set forth in paragraph 2 above, re- 


spondent’s financial condition docs not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in paragraph 3 above, re- 
spondent has wilfuliy violated section 312(a) of the Act (7 


U.S.C. 213(a)). 





By reason of the facts set forth in paragraph 4 above, respon- 
dent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and sections 201.41 and 201.42 of the 
regulations (9 CFR 201.41, 201.42). 


By reason of the facts alleged in paragraph 5 above, respondent 


has wilfully violated sections 307, 312(a) and 401 of the Act 
(7 U.S.C. 208, 213(a), and 221) and section 201.43(a) of the 
regulations (9 CFR 201.43(a)). 


PROPOSED ORDER 


Respondent shall cease and desist from: (1) operating as a 
market agency or dealer in commerce while his current liabilities 
exceed his current assets; (2) making such use of shippers’ pro- 


ceeds in his possession or control as will in any manner endanger 


or impair the faithful and prompt accounting therefor and pay- 


ment of the portions thereof due to the person or persons entitled 
thereto; (3) failing to deposit in his custodial account for ship- 
pers’ proceeds, on or before the third business day following the 
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sale of consigned livestock, an amount equal to the proceeds re- 
ceivable from the sale of such consigned livestock; (4) failing 
to maintain his custodial account for shippers’ proceeds in con- 


formity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42); and (5) issuing accounts of sale which fail 
to show the full, true, and correct names of the purchasers of 
livestock. 

Respondent shall keep such accounts, records, and memoranda 


as will fully and correctly disclose all transactions involved in 


his business under the Act, including among others, accounts of 
sale which show the full, true, and correct names of the pur- 
chasers of livestock. 


Respondent is suspended as a registrant under the Act until 


such time as respondent demonstrates that: (1) the deficit in his 


custodial account for shippers’ proceeds has been eliminated; 
and (2) he is no longer insolvent. 


When respondent demonstrates that such deficit has been 


eliminated and that he is no longer insolvent, a supplemental 
order will be issued in this proceeding terminating this suspen- 


sion. 
This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 


parties, 


(No. 12,713) 


In re L. R. WEBB, d/b/a ADAIR CoUNTY LIVESTOCK AUCTION 
COMPANY. P&S Docket No. 4204. Decided September 30, 
1969. 


Market agency—Sale of consigned livestock to employees—Employing 
dealers—Accounts of sale—Cease and desist—Consent 


Respondent is ordered to cease and desist from permitting employees, etc., 
to purchase livestock consigned to respondent for sale on commission 
basis, employing dealers or other market agencies, and issuing untrue 


or incomplete accounts of sale, 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yeards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on August 14, 1969, by 


the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that respondent violated cer- 


tain provisions of the Act and the regulations thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) L. R. Webb, d/b/a Adair County Livestock Auction 
Company, hereinafter referred to as the respondent, is an in- 
dividual with his principal place of business located at Stilwell, 
Oklahoma. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Adair County Livestock Auction Company stockyard, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. Respondent, at the stockyard, on or about the dates and in 
the 44 transactions set forth in paragraph II of the Complaint, 
permitted his weighmaster, Morris C. Pugh, to purchase livestock 
for his own account, which livestock had been consigned to the 
respondent for sale on a commission basis. 


3. Respondent, during the period from February 28, 1968, 
through February 26, 1969, employed Morris C. Pugh as weigh- 
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master at the stockyard, notwithstanding that said Morris C. 


Pugh, during such period of employment, was separately regis- 
tered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce for his own account and was so operat- 


ing at the stockyard. 


4, Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph IV of the complaint, sub- 
mitted accounts of sale to consignors which failed to show the 
true and correct names of the purchasers. 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 2, 3, and 4 
herein, it is concluded that respondent has violated sections 307 
and 312(a) of the Act (7 U.S.C. 208, 213(a)) and sections 
201.48, 201.57 and 201.66 of the regulations (9 CFR 201.43, 
201.57, 201.66). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Permitting his weighmasters, or other persons engaged in 
the actual conduct of auction sales by respondent, to purchase 
livestock out of consignment for any purpose for their own ac- 
count. 


2. Employing or permitting any person engaged in buying 
livestock at the stockyard as a dealer or market agency, or any 
employee of such person, to perform any service or duty in 
connection with the furnishing by respondent of stockyard ser- 
vices; and 


3. Issuing accounts of sale which fail to show the true and 
correct names of the purchasers of livestock. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 
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Thomas J. Donnelly for complainant. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), the respon- 
dent failed to file an answer to the complaint and did not file 
exceptions to the hearing examiner’s recommended decision based 
on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein except 
that the order of revocation shall become effective on the tenth 
day after the date of this order. Copies hereof shall be served 
upon the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


In this disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), herein- 
after called the act, respondent, a corporation licensed under the 
act, is charged with repeated and flagrant violations by reason 
of its failure to make full and prompt payment for numerous 
shipments of fruit which respondent had purchased from various 
sellers and which had been shipped to it in interstate commerce. 


A copy of the complaint and a copy of the rules of practice 
were served upon respondent on June 5, 1969, and at the same 
time it was notified in writing that an answer should be filed 
within 20 days and that, in accordance with the rules of practice, 
failure to answer would constitute an admission of the facts 
alleged and failure to request a hearing would constitute a waiver 
of hearing. Nothing has been heard from or on behalf of re- 
spondent and the matter was referred to Benj. M. Holstein, Chief 
Hearing Examiner, United States Department of Agriculture, 
for the preparation of a recommended decision without further 
investigation or hearing as provided by the rules of practice in 
default cases (7 CFR 47.30(e)). 
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The findings of fact herein are substantially identical with 


the allegations in the complaint, which have been admitted by 
respondent by reason of its default (7 CFR 47.30(b) ). 


FINDINGS OF FACT 


1. Respondent, Reese Sales Company, is a Washington corpora- 
tion doing business at 112 North 2nd Avenue, Yakima, Wash- 
ington. Respondent’s mailing address is P. O. Box 107, Yakima, 
Washington 98901. 


2. Pursuant to the licensing provisions of the Act, license No. 
202730 was issued to respondent on November 21, 1963. This 
license has been renewed annually, presently is in effect, and 


next is subject to renewal on November 21, 1969. 


8. During the period December 4, 1967, through March 6, 
1969, respondent purchased at agreed purchase prices, received 
and accepted without complaint, 26 lots of fruit and vegetables 
from nine sellers in interstate commerce, but failed to make full 
payment promptly of the agreed purchase prices. The pertinent 


details of these transactions are set forth below: 
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. . 


QA2nRONDe 


15. 
16. 
17. 


18. 


Seller 
& 
Origin 


Dimond Fruit Growers, Inc. 
Hocd River, Oregon 


” 
” 
” 


” 


Hugh E. Frazier 


Bloomfield, New Mexico 


” 
” 
” 
” 


R. A. Killian 
Bloomfield, New Mexico 


” 


Eugenia Roquemore 


Quantity 
& 

Commodity 
1,000 Boxes Pears 
300 Boxes Pears 
950 Boxes Pears 
920 Boxes Pears 
975 Boxes Pears 
200 Boxes Pears 


43,240 Lbs. Apples 
28,380 Lbs. Apples 
21,880 Lbs. Apples 
16,360 Lbs. Apples 
26,120 Lbs. Apples 
47,280 Lbs. Apples 
5,420 Lbs. Apples 
12,830 Lbs. Apples 


49,000 Lbs. Apples 
22,800 Lbs. Apples 
16,600 Lbs. Apples 


185 Boxes Apples 


Date 
Shipment 
Received 


12- 4-67 
12- 9-67 
12- 9-67 
12-15-67 
12-22-67 
1-12-68 


Date 
Payment 
Due 


12-14-67 
12-19-67 
12-19-67 
12-26-67 
1- 2-68 
1-22-68 





Agreed 
Purchase 
Price 


$ 4,900.00 
1,470.00 

4,655.00 

4,600.00 

4,875.00 

1,000.00 

Total $21,500.00 


Payments 2/7/68 through 4/26/68 11,546.18 
Balance Due & Unpaid $ 9,953.82 


10-29-68 
11- 3-68 
11- 4-68 
11- 9-68 
11-11-68 
11-15-68 
11-16-68 
11-20-68 


Balance 
10-23-68 
11- 4-68 
11- 8-68 


11- 1-68 


11-16-68 
11-20-68 
11-21-68 
11-25-68 
11-27-68 
12- 2-68 
12- 2-68 
12- 6-68 


$ 1,037.76 

681.12 

525.12 

392.64 

626.88 

1,134.72 

130.08 

307.92 

Total $ 4,836.24 


Credit 709.25 


Due & Unpaid $ 4,126.99 


11- 2-68 
11-14-68 
11-18-68 


$ 1,176.00 

457.20 

398.40 

Total $ 2,031.60 


Payments 1,574.40 
Balance Due & Pnpaid $ 457.20 


11-11-68 


$425.50 


Seller Quantity Date Date Agreed 


& & Shipment Payment Purchase 

Origin Commodity Received Due Price 
o Farmington, New Mexico Payment 1-2-69 805.25 
S Balance Due & Unpaid $120.25 
eT 19. Milton Thomas 16,700 Lbs. Apples 11- 9-68 11-19-68 $292.25 
oO 
< 20. Farmington, New Mexico 5,310 Lbs. Apples 11-11-68 11-21-68 159.30 
ww” 
oo - 21. ¥ 18,800 Lbs. Apples 11-15-68 11-25-68 566.40 
- = Amount Due & Unpaid $1,017.95 
Qa «= 
Sq %. Grace Goss Dees 23,180 Lbs. Apples 11- 9-68 11-29-68 $556.32 
S < Bloomfield, New Mexico Amount Due & Unpaid 
S823. Rolla C. Schnorr 21,200 Lbs. Apples 11- 9-68 11-19-68 $636.00 
— 2 Farmington, New Mexico Amount Due & Unpaid 
[=] 
= S$ 24. Don Martin 25,480 Lbs. Apples 11-12-68 12-12-68 $764.10 

oO 

<3 25. Blocmfield, New Mexico 24,100 Lbs. Apples 3- 6-69 4- 6-69 578.40 
= Amount Due & Unpaid $1,342.50 
<= 
x 26. Ed Maloy 48,460 Lbs. Apples 11-23-68 12- 3-68 $848.05 
s Blocmfield, New Mexico Amount Due & Unpaid 
<>) 
ma 


= 
a> 
_ 
_— 
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In accordance with respondent’s instructions, the sellers ship- 
ped the produce involved in transactions 2 and 6 to San Diego, 


California; transaction No. 18 to Los Angeles, California; trans- 


actions 21 and 25 to Canada; and transaction No. 26 to Payette, 


Idaho, where respondent’s customers accepted them without 
complaint. 


The total of the above unpaid amounts is $19,059.08. As of 
this date, the full sum of each of the amounts due has not been 
paid. 

4. By notice in writing on April 17, 1969, respondent was af- 


forded an opportunity to demonstrate or achieve compliance with 
all lawful requirements of the act relating to the matters set 


forth in the above findings, but has failed to do so. 


CONCLUSIONS 
Respondent’s failures to make full and prompt payment for 
the numerous shipments of perishable agricultural commodities 


purchased and received in interstate commerce as described in 


Finding 3, constitute repeated and flagrant violations of section 
2 of the act (7 U.S.C. 499b(4) ). In re Colony Fruit and Produce 
Distributors, Inc., 25 A.D. 1062, 1071 (1966) ; In re Ripley Vege- 


table Company, 24 A.D, 360, 365 (1965) ; In re Cloud and Hat- 
ton Brokerage, 18 A.D. 547, 549 (1959). It is concluded that 


respondent’s license should be revoked as recommended by com- 
plainant (7 U.S.C. 499h(a)). 


ORDER 


Respondent’s license under the act is revoked, effective as of 
the time of service hereof on respondent. 


The facts and circumstances herein shall be published. 


Copies hereof shall be served on the parties. 


(No. 12,715) 


NATIONAL Foops TRADING CorP. v. THERESA FRIEDMAN & Sons, 
INc. PACA Docket No. 2-1163. Decided September 3, 1969. 
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Petitions for reconsideration—Dismissal 


As the order of June 27, 1969, is supported by the evidence and by the law 
applicable thereto, the petitions for reconsideration filed by respondent 
are dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 
In this reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 


an order was issued on June 27, 1969, awarding reparation to 
complainant against respondent in the amount of $736.52, with 
interest. A copy of this order was served upon each of the parties 
on the same day, June 30, 1969. A petition for reconsideration 


of the order was filed by respondent on July 7, 1969, and by com- 


plainant on July 11, 1969. Since respondent’s petition was filed 
within the 10-day period allowed by section 47.24 of the rules 
of practice (7 CFR 47.24), it automatically set aside our order 
of June 27, pending final action on the petitions. 


Respondent in its petition raises the question as to which 


party is liable for the storage charges and cost of dumping the 
20 drums of berries which failed to meet the requirements of 
the contract of June 20, 1968. In answer to this question, we 


quote with approval from complainant’s reply to respondent’s 


petition, wherein complainant observed that respondent’s ac- 


ceptance of the berries “precludes any recovery by respondent 
for storage charges incurred by respondent after the acceptance 
of the berries. Furthermore, respondent neither pleaded nor 


proved the aforementioned storage charges.” We conclude, there- 


fore, that these storage and dumping charges are respondent’s 


liability and do not form a basis for altering or amending our 
order of June 27, 1969. We further conclude that respondent’s 
petition should be, and hereby is, dismissed. 


Complainant in its petition charges that we erred in our order 


of June 27, 1969, in that we concluded therein that 20 drums of 
the berries covered in the contract of June 20, 1968, failed to 
meet contract requirements. Complainant charges that we also 
erred in failing to allow the full amount of the storage charges 
sought in the formal complaint. 
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We have reconsidered the order of June 27, 1969, and find 


that the matters set forth in complainant’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the evi- 


dence and by the law applicable thereto. Accordingly, complain- 
ant’s petition should be, and hereby is, dismissed. 


The order of June 27, 1969, is hereby reinstated, excent that 
the time for payment of the reparation awarded therein shall be 
within 30 days from the date of this order. Copies of this order 


shall be served upon the parties. 


(No. 12,716) 


K & M Potato CoMPANY v. PoTATO PROCESSING COMPANY, INC. 
PACA Docket No. 2-1162. Decided September 3, 1969. 


F.o.b. sale—Breach of contract not established—Applicability of 
shortened procedure 


Where respondent accepted shipment of potatoes and failed to submit evi- 
dence of alleged deterioration or dumping, respondent is liable to 
complainant for the purchase price. Since respondent failed to establish 
breach of contract by complainant, respondent’s counterclaim is dis- 
missed. Respondent’s request for oral hearing was denied by the pre- 


siding officer who ruled that the shortened procedure provided in the 


rules of practice is applicable in this proceeding, and respondent’s 
exception to the applicability of the shortened procedure is overruled. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et 3seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,500 in con- 
nection with a shipment of potatoes in interstate commerce. 


A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon the respondent, and re- 
spondent filed an answer denying liability and asserting a 
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counterclaim in the amount of $921.70 for freight, plus interest, 
costs and attorney fees. Complainant filed a reply to the counter- 
claim denying liability. 


Respondent’s answer contained a request for oral hearing. The 
presiding officer ruled that the shortened procedure provided in 
the rules of practice was applicable to this case because the 
amount involved in neither the complaint nor the counterclaim 
exceeded $1,500. Respondent excepted to this ruling, contending 
that its request for oral hearing should be granted because the 
amount in controversy in the complaint and the counterclaim 
exceeded $1,500. However, the rule is that an oral hearing shall 
not be held, except under circumstances not here applicable, un- 
less the amount of damages claimed “either in the complaint or 
in the counterclaim” exceeds $1,500 (7 CFR 47.15(a)). The pre- 
siding officer ruled correctly and respondent’s exception is over- 
ruled. 


Pursuant to the shortened procedure, complainant was given 
an opportunity to file an opening statement but did not do so. 
Respondent filed an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Jake Klassen Kroeker, doing 
business as K & M Potato Company, whose address is P. O. Box 
835, Shafter, California. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent, Potato Processing Company, Inc., is a corpora- 
tion whose address is 1015 Boulevard, S. E., Atlanta, Georgia. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


38. On or about June 25, 1968, in the course of interstate com- 
merce, complainant sold to respondent one carload consisting of 
500 100-pound sacks of jumbo Kennebec potatoes at $3.00 per 
sack, or a total of $1,500 for the carload, f.o.b. Shafter, Cali- 


fornia. 


4. On June 25, 1968, complainant shipped from Shafter, Cali- 
fornia, to respondent at Atlanta, Georgia, 500 100-pound sacks 
of jumbo Kennebec potatoes in car PFE 9343. 
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5. On the afternoon of Wednesday, July 3, 1968, car PFE 
9343 arrived at respondent’s place of business in Atlanta, 
Georgia. On July 5, 1968, the potatoes in car PFE 9343 were 
unloaded into respondent’s storage. On July 10, 1968, respondent 
notified complainant that the potatoes in question had deterior- 
ated and had to be dumped as a total loss. 


6. The fromal complaint was filed on November 6, 1968, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent accepted the potatoes and thereby became liable 
for the purchase price, less any damages shown to have been 
caused by any breach of contract by complainant. The burden of 
proof is upon respondent to show by a preponderance of the evi- 
dence that complainant breached the contract. 


Respondent contends that complainant breached the contract 
by shipping potatoes that were inherently defective. The nature 
of the inherent defect is not disclosed. There was no inspection 
of the potatoes by a disinterested person or agency upon arrival 
or at any time thereafter. Respondent says the potatoes were 
affected by sun scald. However, there is no convincing evidence 
that sun scald was the cause of the trouble. Whatever the cause, 
respondent has not shown that the blame is chargeable to com- 
plainant. Accordingly, we conclude that respondent has failed to 
sustain its burden of proving by a preponderance of the evidence 
that complainant breached the contract of sale. 


Respondent’s counterclaim is based on the theory that com- 
plainant breached the contract of sale. Since respondent has not 
proved any breach of the contract of sale on complainant’s part, 
its counterclatm must be dismissed. For the same reason re- 
spondent is liable to complainant for the full f.o.b. purchase price 
of the potatoes or $1,500. Respondent’s failure to pay complain- 
ant this amount promptly is a violation of section 2 of the act, 
for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,500, with interest thereon 
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at the rate of 6 percent per annum from August 1, 1968, until 
paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,717) 


H & S PRODUCE COMPANY v. JOHN MARTINO. PACA Docket No. 
2-1211. Decided September 4, 1969. 


Acceptance—Liability 


Where respondent purchased and accepted shipment of potatoes and sub- 
mitted no evidence in support of his denial of liability, respondent is 
liable to complainant for the total of the purchase price less amount 
already paid. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $290.56 in con- 
nection with a shipment of potatoes in interstate commerce. 


A copy of the verified formal complaint and of the Depart- 
ment’s report of investigation were served upon the respondent, 
and respondent filed an unverified answer denying liability. 
Since the amount involved does not exceed $1,500, the shortened 
procedure provided in the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
an opportunity to file evidence in the form of opening and answer- 
ing statements. No such evidence was filed. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, H & S Produce Company, is a partnership 
composed of H. D. Smith, Bill Hill, Kenneth Hill, Bob Hill and 
Ralph Futrell, whose address is Box 401, Hart, Texas. 
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2. Respondent is an individual, John Martino, whose address 
is Rye Star Route, Box 194, Pueblo, Colorado. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about November 18, 1967, in the course of interstate 
commerce, complainant sold to respondent 226 sacks of U.S. No. 
1 red potatoes at $2.05 per sack; 100 sacks of U.S. No. 2 red 
potatoes at $1.80 per sack; and 94 sacks of U.S. No. 1 red pota- 
toes at $2.00 per sack; all f.o.b. Hart, Texas. The total price for 
the truckload of potatoes was $831.30. 


4, On or about November 20, 1967, the above described pota- 
toes were shipped from Hart, Texas, to respondent at Pueblo, 
Colorado. 


5. Upon arrival of the potatoes at respondent’s place of busi- 
ness, they were accepted by respondent. On January 17, 1968, 
respondent paid $540.74 to complainant, leaving $290.56 unpaid. 


6. The informal complaint was filed on August 21, 1968, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence submitted with complainant’s verified complaint 
and also that contained in the report of investigation adequately 
support complainant’s allegations as to the sale and acceptance 
of the produce as set forth in the findings of fact. Respondent 
submitted no evidence in support of his denial of liability. 


Since respondent accepted the potatoes, and has proven no 
breach of contract by complainant, he is liable for the full pur- 
chase price thereof of $831.30, less the amount already paid of 
$540.74, or a balance of $290.56. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the act 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $290.56, with interest thereon 
at the rate of 6 percent per annum from January 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 12,718) 


HAYWARD TROPICAL FRUIT COMPANY v. ARTHUR L. FORE. PACA 
Docket No. 2-1241. Decided September 8, 1969. 


Decay—Adjusted price—Liability 
Where respondent accepted the melons, respondent is liable to complainant 
for the agreed contract price thereof, as adjusted between the parties. 
Jack H. Lipian, Oakland, California, for complainant. 
Donald B. Cantwell, Modesto, California, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1980, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$1,107.30 in connection with a transaction involving a truckload 
of watermelons in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Under this pro- 
cedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report 
of investigation. In addition, the parties were given the oppor- 
tunity to submit further evidence, to supplement that contained 
in the pleadings and in the report of investigation. Respondent 
did submit further evidence, in the form of an answering state- 
ment, but complainant did not. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Felberbaum Company, Inc., 
doing business as Hayward Tropical Fruit Company, whose ad- 
dress is 229 Millwood Drive, Millbrae, California. 
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2. Respondent is an individual, Arthur L. Fore, whose address 
is 1825 Scott Avenue, Modesto, California. At the time of the 
transaction involved herein, respondent was not licensed, but 
was subject to license, under the act. 


3. On or about June 30, 1968, in the course of interstate com- 
merce, complainant sold to respondent one truckload of water- 
melons, weighing 42,050 pounds, at an agreed price of $3 per 
hundredweight, delivered Modesto, California, or a total contract 
price of $1,261.50. At the time of sale, the melons were contained 
in a truck then in Modesto, California, having been shipped from 
Hebbronville, Texas, or vicinity, on June 27, 1967. 


4, Respondent, during the unloading process, found that a 
number of the melons on the truck, totaling 5,140 pounds, were 
affected with decay. When respondent informed complainant of 
this fact, complainant agreed to invoice respondent for the 
original quantity of melons in the load, 42,050 pounds, less the 
quantity complained of 5,140 pounds, or a total of 36,910 pounds, 
at $3 per hundredweight, delivered Modesto, for an adjusted 
contract price of $1,107.30. 


5. Complainant has received no payment from respondent in 
connection with this transaction. 


6. The formal complaint was filed on January 22, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that during June 
1968, in the course of interstate commerce, it sold the Texas 
melons involved herein to respondent at an agreed contract price 
of $1,261.50, delivered Modesto, California. Complainant further 
alleges that the melons were received and accepted by respondent 
at Modesto; that an allowance of $154.20 was made to respon- 
dent by complainant due to the presence of decay in the load at 
destination; but that respondent had failed to pay complainant 
any part of the adjusted contract price of $1,107.30. 


Respondent, in his answer to the complaint, denies that he has 
any information or belief as to the facts alleged in the formal 
complaint. He also denies any liability to complainant in connec- 
tion with this transaction. 
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As the moving party, complainant has the burden of proving, 
by a preponderance of the evidence, the allegations of its com- 
plaint. While the evidence submitted by complainant, consisting 
of exhibits to the formal complaint, is not voluminous, we think 
that it, together with the evidence contained in the Department’s 
report of investigation, is sufficient to sustain complainant’s 
burden of proof herein and to establish the allegations of the 
formal complaint. While respondent has filed an answering 
statement in the case, the contents of that document are not 
effective in rebutting the evidence submitted by complainant and 
which we have already identified. The answering statement is 
confined to comments concerning another—and different—trans- 
action which allegedly took place between the parties herein on 
July 9, 1968, but which respondent is not offering for the Secre- 
tary’s consideration in connection with the instant proceeding. 


Having accepted the melons, respondent is liable to complainant 
for the agreed contract price, as adjusted between the parties, 
or $1,107.30. Respondent’s failure to pay this sum to complainant 
is in breach of contract and in violation of section 2 of the act, 
for which reparation in the sum of $1,107.30 should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,107.30, with interest there- 
on at the rate of 6 percent per annum from August 1, 1968, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,719) 


"XCLUSIVE POTATO COMPANY v. FOOD DISTRIBUTORS, INC. and/or 
THE HAMILTON COMPANY. PACA Docket No. 2-1245. De- 
cided September 9, 1969. 


Substitute car agreement—Size 
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Where respondent Food Distributors, Inc. accepted the potatoes, and failed 
to sustain its burden of proving breach of contract as to size by com- 
plainant, said respondent is liable to complainant for the unpaid balance 
of the purchase price thereof. 


Complainant and respondents pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondents in the amount of $1,083.36 in 
connection with the sale and shipment of a carload of potatoes 
in interstate commerce. 


Copies of the formal complaint and the Department’s report of 
investigation were served upon respondents. A copy of the report 
of investigation was served upon complainant. Both respondents 
filed answers to the formal complaint, denying liability to com- 
plainant in any amount. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit additional evidence in the form 
of opening and answering statements. Neither party has sub- 
mitted any additional statements and no briefs were filed. 


FINDINGS OF FACT 


1. Complainant, "Xclusive Potato Company, is a corporation 
whose address is 523 North Brawley, Fresno, California. 


2. The first respondent is a corporation, Food Distributors, 
Inc., whose address is 486 Third Avenue, North, Minneapolis, 
Minnesota. The second respondent is an individual, Norman R. 
Hamilton, doing business as The Hamilton Company, whose ad- 
dress is P. O. Box 1019, Wenatchee, Washington. At the time of 
the transaction involved herein, both respondents were licensed 
under the Act. 


8. On or about July 3, 1968, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent Food 
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Distributors, Inc., a carload of Long White potatoes, containing 
440 U.S. No. 2 and 40 U.S. No. 1 potatoes, at an agreed price of 


$2.85 per cwt. for the U.S, No, 2s and $4.10 per cwt, for the U.S, 
No. 1s, for a total price of $1,418, f.o.b. shipping point. 


4. The contract was negotiated by Alex Clements of The Ham- 
ilton Company, a broker located at Wenatchee, Washington, who 


issued a Memorandum of Sale and forwarded copies to the 
parties, 


5. Complainant shipped on July 2, 1968, from loading point 
in the State of California the carload of potatoes referred to in 
Finding of Fact 3 contained in car WFEX 66781, and diverted 


the same to respondent Food Distributors, Inc, at Minneapolis, 
Minnesota, on July 3, 1968. 


6. Car WFEX 66781 arrived at destination in Minneapolis, 
Minnesota, on or about July 10, 1968, and was partially unloaded 


by the De Lisi Fruit Co., Food Distributors’ customer. There- 


after at 2:30 p.m., a Federal inspection restricted to approxi- 


mately 350 sacks of U.S. No. 2 potatoes remaining in the car, 
and limited to condition and size only, was made. The inspection 
report showed as to condition that the potatoes were firm and 


contained less than 1% soft rot. As to size, the potatoes were re- 


ported “Generally ranging from 7 to 24 ounces, with from 10 to 


86%, average 19% under 10 ounces including 7% under 7 
ounces.”’ 


7. Respondent Food Distributors, Inc. complained to the broker 


concerning the size of the potatoes and the broker transmitted 


this complaint to complainant. Complainant offered to take the 


car back and dispose of it elsewhere, but inasmuch as the pota- 
toes had been partially unloaded and the U.S. No. 1 potatoes had 
been sold, respondent Food Distributors, Inc. was unable to ac- 
cede to complainant’s offer. 


8. The potatoes were disposed of by respondent Food Distribu- 


tors, Inc. or its customer, and the former rendered an accounting 
to complainant accompanied by its check for the net proceeds 
in the amount of $334.64. This remittance has been accepted by 


complainant as the undisputed amount due, and complainant 
seeks to recover the balance of $1,083.36. 


9. The formal complaint was filed on September 10, 1968, 
which was within 9 months after accrual of the cause of action 
herein. 
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CONCLUSIONS 
The principal issue raised by the pleadings is whether the con- 


tract between the parties specified a particular size of potatoes 


required by respondent Food Distributors and, if so, whether 
complainant breached the contract by failing to ship the proper 
size. Complainant contends that size was not a factor in this 


transaction, and that it was never mentioned during negotiations. 


In its complaint, the complainant asks that, if respondent Food 


Distributors, Inc. is found not liable to complainant by reason of 
a failure by respondent The Hamilton Company to perform a 
specification or duty, The Hamilton Company be held liable for 


the full amount claimed by complainant, 


Respondent Food Distributors, in its answer and attached ex- 
hibit, contends that an order was placed on July 1, 1968, on be- 
half of De Lisi Fruit Co. for a carload of U.S. No. 2 potatoes, 


size 7 to 10 ounces, suitable for repacking in 10-pound bags; that 


broker Hamilton stated complainant had a roller available which 
would fit these specifications; that Food Distributors agreed to 


purchase the car, but was later informed that it had been sold; 
that the broker shortly thereafter stated that complainant had a 


substitute roller which could be obtained on the following day, 


bu that it would contain 40 sacks of U.S. No. 1 potatoes since 


there were insufficient U.S. No. 2s to fill the car; and that re- 


spondent Food Distributors agreed to purchase the substitute 
car. This respondent states that the same specifications as to 
size were to apply to the substitute car as had been given for 


the first car. 


It is, of course, conceivable that Food Distributors would dis- 
cuss the size of potatoes required when placing the original 
order on or about July 1, 1968, and that when agreeing to pur- 


chase a substitute car, after learning the first car offered had 
been sold, this respondent assumed and took it for granted that 


the substitute car would be of similar size to meet the required 
specifications. Possibly the parties did not actually go into the 
question of size when discussing the second car. The brokers 


Memorandum of Sale does not specify a size. Attached to the re- 


port of investigation is a letter to the Department from The 
Hamilton Company, the broker, which stated that the first car 


“happened to be of medium size, but we do not recall whether or 
not any issue was made over this being a requirement by the 


buyer.” It was further stated in the letter that when the sub- 
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stitute car was offered, “we again have no recollection as to 
whether or not size was specified.” However, the broker’s sworn 
answer specifically denies that “‘size of commodity” was specified 
by either complainant or respondent Food Distributors. The 
Hamilton Company has attached to its answer a sworn statement 
by its salesman Alex Clements, who handled the transaction and 
who stated, “At no time did respondent Food Distributors specify 
size requirements when confirming purchase of subject car. The 
first information given to me that size was supposed to have been 
a specification, or that potatoes were for re-packing, was a phone 
call from respondent Food Distributors on arrival of car.” 


Respondent Food Distributors has submitted no sworn evi- 
dence beyond its answer to establish that the parties agreed on 
a specific size for the potatoes during the negotiations. The 
Memorandum of Sale does not specify any size, and all parties 
were furnished with copies of the Memorandum of Sale. No ob- 
jections were registered concerning the failure to show in the 
memorandum a required size for the potatoes. Having alleged 
that the contract contained a specification as to size, the burden 
is upon respondent Food Distributors, Inc. to establish by a pre- 
ponderance of the evidence that such was the case. This re- 
spondent has failed to sustain that burden. 


Since respondent Food Distributors, Inc. accepted the potatoes 
upon arrival, it became liable for the full contract price thereof, 
less any damages it can show were sustained as a result of a 
breach of contract on the part of complainant. This respondent 
has failed to establish any breach by complainant and therefore 
is liable for the balance of the purchase price. Food Distributors, 
Inc. has paid complainant $334.64, leaving an unpaid balance 
of $1,083.36. This respondent’s failure to pay that amount to 
complainant was in violation of Section 2 of the Act. Complain- 
ant should be awarded reparation in the latter amount, with 
interest. In view of the foregoing conclusions, there is no cause 
of action against respondent The Hamilton Company, and the 
complaint as to this respondent should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Food 
Distributors, Inc. shall pay to complainant, as _ reparation, 
$1,083.36, with interest thereon at the rate of 6 percent per 
annum from August 1, 1968, until paid. 
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The complaint filed herein as to The Hamilton Company is 
hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,720) 


MENDELSON-ZELLER Co., INC. v. M. K. HALL PRODUCE and/or 
Lou LODEN PRODUCE DISTRIBUTOR. PACA Docket No. 2-1150. 
Decided September 11, 1969. 


Prior order amended to restrict award to amount claimed 


The order of June 19, 1969, is amended to reduce the reparation awarded 
therein to complainant against Lou Loden Produce Distributor to the 
amount claimed in the complaint. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on June 19, 1969, awarding repa- 
ration to complainant against respondent Lou Loden Produce 
Distributor in the amount of $1,590.50, with interest. Subsequent 
to the issuance of the order, respondent Lou Loden Produce Dis- 
tributor filed a timely petition requesting reconsideration of 
such order. The petition was dismissed by order dated August 
6, 1969, and respondent Lou Loden Produce Distributor was 
given 30 days from the date of that order, August 6, 1969, within 
which to pay complainant the reparation awarded in our order 
of June 19, 1969. 


On September 4, 1969, it was brought to our attention that the 
order of June 19, 1969, was indeed in error and that such order 
was not detected either at the time of the issuance of the order 
on June 19, nor in the course of our reconsideration of respon- 
dent Lou Loden Produce Distributor’s petition, dismissed on 
August 6. Accordingly, a stay order was issued on September 4, 
staying the order of August 6, pending the issuance of a further 
order herein. 
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In our order of June 19, 1969, we awarded reparation to com- 
plainant against Lou Loden Produce Distributor in the amount 
of $1,590.50. Complainant, however, had restricted its claim for 
damages in this case to $1,499. Our award also should have been 
restricted to this amount, and our failure to do so was error. 
Accordingly, the order of June 19, 1969, is amended, by reducing 
the reparation awarded therein to $1,499. That order, as amend- 
ed, is hereby reinstated, except that the time for payment shall 
be within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 12,721) 


BARKLEY COMPANY OF ARIZONA v. SALISCH PRODUCE Co., INC. 
PACA Docket No. 2-1006. Decided September 16, 1969. 


Consignment—Terms of sale 


Where respondent was the purchaser of the lettuce, respondent is liable to 
complainant for the full agreed purchase price of said produce, less 
the amount already paid by respondent to complainant thereon. 


John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 
Thadd G. Baker, Brandt & Baker, Yuma, Arizona, for respondent. 
Wilbur W. Jennings, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under.the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation in the amount of $2,848.20 in connection with 
a carload of lettuce allegedly sold to respondent. 


A copy of the formal complaint and the Department’s report 
of investigation were served upon respondent. A copy of the re- 
port of investigation was served upon complainant. Respondent 
failed to file a timely answer and a default order was entered. 
Upon motion by respondent an order reopening after default 
was issued on September 30, 1968. Thereafter respondent filed 
an answer denying liability and requesting an oral hearing. 
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An oral hearing was held in Yuma, Arizona, on March 6, 
1969. A representative appeared on behalf of complainant. Re- 
spondent was represented by counsel. One witness testified on 
behalf of each party. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Barkley Company of Arizona, is a corporation 
whose address is Route 1, Box 73, Somerton, Arizona. 


2. Respondent, Salisch Produce Co., Inc., is a corporation 
whose address is 787 2nd Avenue, Yuma, Arizona. Respondent 
was licensed under the act at the time of the transaction involved 
herein. 


3. On or about January 12, 1968, in the course of interstate 
commerce, complainant sold to respondent one carload, contain- 
ing 1,064 cartons, of 2-dozen size lettuce at the agreed price of 
$5.00 per carton, plus 20¢ per carton for cooling, or a total 
price of $5,532.80 for the carload, f.o.b. Yuma, Arizona, for 
shipment to Chicago, Illinois. 


4. On January 12, 1968, complainant shipped, in car PFE 
451125, to respondent at Chicago, Illinois, 1,064 cartons of 2- 
dozen size lettuce. On January 13, 1968, respondent diverted the 
shipment to Produce Distributors, Chicago, Illinois. 


5. On January 12, 1968, complainant prepared an invoice de- 
scribing a sale to respondent pursuant to the terms described 
in finding number 3 and mailed a copy to respondent. Respondent 
did not object to complainant concerning the terms of sale set 
forth in such invoice. 


6. Respondent’s files and records do not contain a broker’s 
written confirmation or memorandum of sale pertaining to this 
transaction, and if respondent prepared such document it was 
not prepared before January 16, 1968. 


7. The car of lettuce involved herein satisfied the agreement 
of the parties as to grade and quality at the time of shipment 
from Yuma, Arizona, and also when it arrived in Chicago, 
Illinois. 


8. Car PFE 451125 arrived in Chicago, Illinois, on January 
16, 1968, the normal shipping time required for such destination. 
Such lettuce was refused by respondent’s customer in Chicago 
and thereafter rerouted by respondent to Vita-Wellbrock- 
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Kearney, Inc. in New York, New York, for sale on consignment. 
A total of $2,684.60 was realized from the sale of such lettuce 
and checks payable to Salisch Produce Co., Inc. were sent by 
Vita-Wellbrock-Kearney, Inc., to respondent. Respondent en- 
dorsed the checks and forwarded them to complainant without 
deduction of a commission or otherwise seeking to charge com- 
plainant a brokerage fee. A balance of $2,848.20 is owed com- 
plainant. 


9. A formal complaint was filed on May 14, 1968, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The sole issue in this case relates to respondent’s role in its 
dealings with complainant concerning the carload of lettuce in- 
volved herein. Complainant asserts respondent purchased the 
lettuce outright. Respondent asserts that it acted as broker for 


complainant in selling the lettuce to Produce Distributors of 
Chicago. 


Bernie Salisch testified that he was respondent’s sole owner. 
He testified that he had been in the produce business for approxi- 
mately 25 years and that for the past 10 to 12 years he had been 
a shippers’ broker in Yuma, Arizona. Mr. Salisch testified that 
Mr. Ochoa, complainant’s buyer, knew respondent to be a seller’s 
broker because respondent had handled numerous sales for his 
past employer as well as complainant. Mr. Salisch presented the 
so-called Blue Book as evidence that he was known in the trade 
as a shippers’ broker at the time of the transaction involved 
herein. 


Mr. Ochoa testified for respondent. He: conceded that respon- 
dent had acted as selling broker for complainant on numerous oc- 
casions and also for his previous employer. Mr. Ochoa also 


testified that on some occasions respondent had purchased pro- 
duce itself. 


The evidence indicates that the parties did not consummate a 


sale at the time Bernie Salisch talked to Mr. Ochoa during the 
morning hours of January 12, 1968. It was not until the after- 
noon when complainant had prepared a car of lettuce in accord- 


ance with the directions of Mr. Salisch that the parties agreed to 


the terms of sale. At that time Mr. Ochoa contacted respondent 
to determine the price for the lettuce, to whom it should be 
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consigned, and where. Mr. Salisch was not present and so Mr. 
Ochoa talked to Art Gerow, an employee of respondent. Mr. 
Ochoa gave the only testimony concerning their agreement. He 
testified that the parties agreed respondent itself would purchase 
the lettuce. He further testified they agreed to a price of $5.00 
per carton, plus 20¢ per carton cooling charge, or a total of 
$5,532.80, and that the lettuce should be consigned to respondent 
at Chicago, Illinois. 


Complainant prepared an invoice dated January 12, 1968, re- 
flecting the foregoing terms and mailed a copy to respondent. 
At no time did respondent object to the terms shown thereon. 
Further, respondent received a copy of the railroad bill of lading 
which showed respondent as consignee and respondent made no 
objection. 


The regulations impose a duty upon anyone acting as broker 
to fully inform the parties concerning all of the terms and con- 
ditions of contracts which they arrange, to prepare in writing 
and deliver promptly to all parties a properly executed con- 
firmation or memorandum of sale setting forth truly and cor- 
rectly all of the essential details of the agreement between the 
parties and to retain a copy as part of their accounts and records 
(7 CFR 46.28(a)). Mr. Salisch acknowledged that he was aware 
of these requirements. He admitted nevertheless that no such 
memorandum was prepared until January 16, 1968, after the 
car in question had arrived in Chicago, and that he did not have 
a copy at present. His explanation was that Mr. Gerow was 
sick at the time and as a result failed to prepare the confirmation 
for this and several other sales transactions and that the confir- 
mation of sale would serve no useful purpose after the lettuce 
had been rejected by Produce Distributors in Chicago. When 
asked for a copy of the confirmation of sale that had been pre- 
pared, Mr. Salisch testified that the original and all copies were 


delivered to complainant, along with other documents pertaining 
to the transaction. 


Mr. Salisch testified that respondent had been engaged in the 
produce business for 25 years. One would expect someone with 
this experience to follow procedures which would assure docu- 
ments required by law to be prepared and that copies of such 
documents would be retained, especially where, as here, a con- 


troversy between the parties exists and the document contains 
information pertinent thereto. 
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After the rejection in Chicago respondent diverted the ship- 
ment of lettuce in question to Vita-Wellbrock-Kearney, Inc. in 


New York with instructions to “airmail account sales to Salisch 


Produce Co., Inc.” This seems to indicate the sale was for the 
account of respondent rather than complainant. In point of fact 
checks representing proceeds from the consignment were made 


payable to respondent rather than complainant. Testimony pre- 


sented indicates that if the consignment sale had been for the 
account of complainant, the checks would have been payable to 
complainant. 


Mr. Salisch testified that respondent informed Mr. Ochoa 
that the lettuce had been refused in Chicago and rerouted to 


New York for sale on consignment. He stated that thereafter on 
several occasions Mr. Ochoa sought information concerning the 
consignment sale. Respondent argues this indicates Mr. Ochoa 


believed complainant had retained an interest in the lettuce 


which would not have existed if respondent had purchased it 
outright. Mr. Ochoa testified that he sought information to 


determine whether the lettuce had complied with the require- 
ments of the good delivery standard (7 CFR 46.44). This ex- 


planation is reasonable and consistent with the circumstances, 


Respondent has paid complainant $2,684.60, leaving a balance 
due of $2,848.20. Respondent’s failure to pay such balance is in 
violation of section 2 of the act. Complainant should be awarded 
reparation against respondent in the amount of $2,848.20, with 


interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $2,848.20, with interest thereon 


at the rate of 6 percent per annum from February 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,722) 


BEN GATZ Co. v. MUTUAL VEGETABLE SALES. PACA Docket No. 
2-1209. Decided September 17, 1969. 
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F.o.b. transaction—Delay in transit—Suitable shipping 
condition—Breach of warranty—Damages 


Where respondent breached the suitable shipping condition warranty, re- 


spondent is liable to complainant for the difference between the value 
of the lettuce accepted and the value the lettuce would have had if it 
had been as warranted. However, since complainant became indebted 


to respondent for the f.o.b. contract price by its acceptance of the 

lettuce, said contract price is subtracted from complainant’s damages. 
Complainant pro se. 

John R. Catlin, Western Growers Association, Los Angeles, California, 


for respondent. 


James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent in the amount of 
$815 in connection with a transaction involving 500 cartons of 


lettuce in interstate commerce. 


A copy of the report of investigation prepared by the De- 
partment was served upon each of the parties. A copy of the 
formal complaint was served upon respondent, which filed an 


answer and counterclaim thereto, denying liability to complain- 


ant and requesting an award of reparation in the sum of $685 


against complainant. Complainant filed a reply to the counter- 
claim, denying liability to respondent in connection therewith. 


Since the amount claimed as damages, either in the complaint 
or in the counterclaim, does not exceed $1,500, the shortened 


procedure provided in the rules of practice, 7 CFR 47.20, is ap- 
plicable. Under this procedure, the verified pleadings of the 
parties are automatically considered a part of the evidence in 
this case, as is the Department’s report of investigation. In 


addition, complainant and respondent, respectively, were given 


the opportunity to submit further evidence by means of an 


opening and an answering statement, but neither did so. Re- 
spondent filed a brief. 
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FINDINGS OF FACT 
1. Complainant, Ben Gatz Co., is a corporation whose address 
is 1451 West Shaw Avenue, Fresno, California. At the time of 
the transaction involved herein, complainant was licensed under 


the act. 


2. Respondent, Mutual Vegetable Sales, is a corporation whose 
address is P. O. Box 1996, Salinas, California. At the time of 
the transaction involved herein, respondent was licensed under 


the act. 


8. On July 16, 1968, in the course of interstate commerce, 
complainant purchased from respondent 500 cartons of California 
lettuce, 2-dozen size, 85% U.S. No. 1 grade or better, at an 


agreed price of $1.15 per carton, f.o.b. Salinas, California, plus 
22¢ per carton cooling charge, or a total contract price of $685, 
for shipment to Caruso & Ciresi, Inc., Cincinnati, Ohio. 

4. On the date of sale, July 16, 1968, respondent shipped 
500 cartons of California lettuce, 2-dozen size, from Salinas, 


California, to contract destination in Cincinnati, Ohio, in van 


SFTZ 504111, which was loaded “piggyback” on flatcar TTX 
250140. Included as a part of the load in van SFTZ 504111 were 
some cherry tomatoes, plums, nectarines, carrots and celery. 


5, The shipment involved herein arrived in Cincinnati at 4 


p.m. on July 24 and was placed the following morning, July 25. 
An inspection of the produce contained in van SFTZ 504111 
was then made by the Railroad Perishable Inspection Agency 


at 10:30 a.m. on July 25, with the results, in relevant part, as 
follows: 


“Commodity Temperatures, Top: 46 Bottom 43 
“Load-Commodity-Condition-Brand: About 100 crates un- 
loaded, 2 stacks F/B boxes adjacent front of trailer length- 


wise on bottoms, then 2 stacks Sturdee Crates lengthwise 


on sides, then F/B lettuce cartons and one stack 4 basket 
crates at rear loaded lengthwise on bottoms. Tar centered 
paper between crates and F/B cartons of lettuce and cartons 


adjacent crates wet from top ice, now completely melted... 


‘“-e * * 


“Vegetables crisp. Fruit and vegetables free of decay except 
Iceberg lettuce shows 16% to 46%, average 30% Bacterial 
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Soft Rot decay and balance of lettuce shows serious Russet 
spotting. 


= oo =? 


6, Subsequent to its receipt of the results of the inspection 
made by the RPIA, and still on the morning of July 25, Caruso 


& Ciresi telephoned complainant and informed it of the condi- 
tion of the lettuce in Cincinnati. Complainant’s employee, Dick 
Monroe, instructed Caruso & Ciresi to obtain a Federal inspec- 


tion as promptly as possible. Monroe then telephoned respondent 


in Salinas, California, and informed them of Caruso & Ciresi’s 
complaint and of the latter’s intention to obtain Federal inspec- 
tion of the lettuce. 


7, At 1:45 p.m, on July 25, a Federal inspection, for condition 
only, was made of the lettuce in van SFTZ 504111 at Cincinnati. 


The results of that inspection, in relevant part, are as follows: 


“Condition of car: Temperature control running. 


“es ok 


“Condition of load and containers: Partly unloaded. Load 
intact to within 6 feet of rear doors, lengthwise load, 5 
rows, 6 to 8 layers. 


“es * 


“Temperature of product: Rear Doors: Top 48°F., Bottom 
54°F. 


“Condition: Practically all heads are seriously damaged by 
Russet Spotting, including from 2 to 10 heads per carton, 


average 26% decay, Bacterial Soft Rot, mostly in early 
stages, some advanced. 


“Remarks: Inspection and certificate restricted to product 
and lading in 6 stacks nearest rear doors. . .” 


8. The results obtained from the Federal inspection were 
telephoned to complainant by Caruso & Ciresi on July 25, 1968. 
This information was then relayed to respondent by complainant 


in the course of a telephone conversation on that same day. In 


this conversation, however, respondent took the position that 
the temperatures reported in the Federal inspection indicated 
that transportation services were abnormal and that any com- 


plaint with respect to the condition of the lettuce, under the f.o.b. 
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terms of the sale, should therefore be made by complainant to 
the carrier. Complainant’s response to the position taken by re- 
spondent was reflected in a telegram sent to respondent on July 


25 and quoted, in relevant part, below: 


“RECEIVER TAKING POSITION TEMPERATURE 
ALONE DOES NOT INDICATE ABNORMAL TRANS- 
PORTATION, THEREFORE, IN ORDER TO MINIMIZE 


LOSS, HANDLING FOR ACCOUNT OF WHOM IT MAY 


CONCERN. HOWEVER, LETTUCE IS IN SUCH CONDI- 


TION ... WILL PROBABLY HAVE TO BE DUMPED. 
IF INVESTIGATION OF TRANSIT SHOWS TRANS- 
PORTATION NOT NORMAL, WILL PAY ACCORDING- 


LY. OTHERWISE, RECEIVER HOLDING YOU RE. 
SPONSIBLE ON FOB SALE & ACCEPTING SETTLE- 
MENT. WILL KEEP YOU INFORMED.” 

9. At 3:35 p.m. on July 25, a Federal inspection, for condition 
only, was made at Cincinnati of the celery and carrots contained 
in van SFTZ 504111. The results of that inspection, in relevant 


part, are as follows: 


“Condition of car: Temperature control running. 
a oe 


“Condition of load and containers: Partly unloaded. Load- 
ed to within 6 feet from rear doors, lengthwise load, 5 to 6 
rows, 6 to 8 layers. 


“Temperature of product: Various containers: 46° to 54°F. 


“Condition: Celery: Stalks fresh and crisp. Tops good green 
color. No decay. 
Carrots: Firm. Tops good green color. No decay. 
“Remarks: Inspection made during process of unloading. . .” 


10. On July 26, 1968, respondent telegraphed a reply to com- 
plainant’s wire of the previous day, as follows: 


“REFERENCE YOUR WIRE RECEIVED JULY 
TWENTYSIXTH CONCERNING PIGGYBACK LETTUCE 
SFTZ 504111. TEMPERATURES ABOVE 45 DEGREES 
CONSIDERED ABNORMAL YOU REPORTED 48 TO 54 
DEGREES THEREFORE CARRIER AT FAULT. ON 
FOB SALES BUYER OR RECEIVER ASSUMES ALL 
IN-TRANSIT RISKS. WE ARE THEREFORE ABSOLVED 
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OF ALL RESPONSIBILITY AND EXPECT REMIT- 
TANCE IN FULL.” 


11. Efforts at resale by Caruso & Ciresi of the lettuce involved 


herein were unsuccessful and the 500 cartons were subsequently 


abandoned to the carrier. The carrier was likewise unable to dis- 
pose of the lettuce by sale, and ultimately dumped the produce. 


12. The formal complaint was filed on January 15, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 
Complainant’s acceptance of the lettuce in van SFTZ 504111 is 


not at issue in the case. Accordingly, having accepted the lettuce, 


complainant is liable to respondent for the agreed contract 
thereof, less provable damages sustained by complainant as the 
result of any breach of warranty by respondent. B. G. Anderson 


Co., Inc. v. Comunale, 25 A.D. 228. 


Complainant alleges, in substance, that the lettuce involved 


in this f.o.b. transaction did not conform to the good delivery 
standards set forth in the Department’s regulations, 7 CFR 
46.44, in that it was abnormally deteriorated on arrival at con- 


tract destination, Cincinnati, Ohio, in breach of the warranty 
of suitable shipping condition.' As evidence of the breach, and as 


1. As provided in section 46.43(i) and (j) of the Department’s regulations (7 CFR 
46.43(i) and (j)), there is a warranty in an f.o.b. sale that the commodity, at time of billing, 
is in a. condition which, if the shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at the contract destination 
agreed upon between the parties. It is further provided in this section that if a good delivery 
standard has been promulgated for a commodity, and if a shipment of such commodity at 
contract destinatiun contains deterioration in excess of the tolerance set forth in the good 
delivery standard, then the commodity will be considered as abnormally deteriorated. 

There is, of course, a good delivery standard for lettuce, set forth in section 46.44 of the 
Department’s regulations (7 CFR 46.44). It provides, in relevant part, as follows: 

“Unless otherwise agreed to between the contract parties, ‘Good Delivery’ in connection 

with f.o.b. contracts of purchase and sale means that the commodity meets the require- 

ments of the contract at time of loading or sale and, if the shipment is handled under 
normal transportation service and conditions, will meet the following additional re- 
quirements on delivery at the contract destination: 

(a) Lettuce (1) * * * 

(2) If the contract does not specify a U.S. grade or percentage of condi- 
tion defects, the lettuce at destination may contain a maximum of 15 percent by count, 
of the heads in any lot which are damaged by condition defects, including therein not 
more than 9 percent serious damage of which not more than 5 percent may be decay 
affecting any portion of the head exclusive of wrapping leaves. Sales made on a per- 
centage of a U.S. grade, without specifying the percentage of condition defects separately 
from the permanent defects, fall under this provision, and the lettuce may not contain 
more than a total of 15 percent condition defects at destination .. .” 
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proof that the deterioration exceeded the tolerance allowed by 
the good delivery standards, complainant points to the results 
of the inspections made of the lettuce at Cincinnati on July 25. 


Respondent does not deny that the lettuce failed to meet the 
requirements of the good delivery standards at Cincinnati. Re- 
spondent contends, however, that the transportation service and 
conditions under which the shipment was handled while enroute 
from California were abnormal, in that the shipment was de- 
layed in transit, and the temperatures in the van during this 
period were abnormally high. Respondent, therefore, denies 
that the warranty of suitable shipping condition was breached, 
on the ground that the warranty was never applicable in this case. 


The actual movements of van SFTZ 504111, from time of 
billing on July 16 at Salinas, California, to the time of its ar- 
rival in Cincinnati, Ohio, on July 25, are set forth in a letter to 
complainant from the carrier dated August 9, 1968, and entered 
in evidence as Exhibit No. 5 to the formal complaint. Among 
other things, this letter shows that the van, on flatear TTX 
250140, left Salinas, California, on July 16, arriving at Kansas 
City, by way of Fresno and Bakersfield, on July 19 at 8:35 p.m. 

latear TTX 250140 then remained in Kansas City for almost a 
day and a half, before moving on to Cincinnati, via St. Louis, at 
5 a.m. on July 21. 


While we do not know the railroad schedule applicable to flat- 
car TTX 250140, the length of time in which the flatcar was 
held in Kansas City prior to moving on to Cincinnati gives rise 
to the inference that the shipment was delayed in transit at that 
point. Assuming that such was the case, however, this does not 
mean that the application of the warranty of suitable shipping 
condition is automatically rendered inapplicable. On the con- 
trary, it must appear that some causal connection exists with 
respect to the delay encountered in transit and the deterioration 
noted at destination. Stewart Packing Co., Inc. v. Raymond 
Heller Co., 21 A.D. 960. Thus, even where it is concluded that 
produce is delayed in transit, if its condition at destination is 
such that we can conclude that it would have been abnormally 
deteriorated, even though there had been no delay in transit, 
the rule applies. John M. Evans Produce Co. v. D. L. Piazza 
Company, 18 A.D. 1452. 
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In reviewing the results of the inspections made of this lettuce 
at Cincinnati on July 25, we are of the opinion that it would 
have been abnormally deteriorated at that place, even if no delay 
had been encountered in transit.2 Accordingly, we conclude that 
insofar as the alleged delay in transit is concerned, the warranty 
of suitable shipping condition is applicable. However, respondent 
contends that the purported delay in transit was not the only 
abnormality to appear in the handling of this shipment. Respon- 
dent contends that the evidence also supports a finding that the 
inspections of the produce at Cincinnati on July 25 establish 
that the temperatures of the lettuce in transit were abnormally 
high. 


The RPIA inspection at 10:30 a.m. on July 25 in Cincinnati 
showed commodity temperatures in this shipment, top and bot- 
tom respectively, to be 46° F. and 43° F. The recommended 
transit temperatures for lettuce are 32° F. to 36° F. Protection 
of Rail Shipments of Fruits and Vegetables, Agriculture Hand- 
book No. 195 (July 1961). However, these are optimum tempera- 
tures, and we are unable to say that the temperatures actually 
found in this van at destination were abnormal; or that if they 
were, that they caused, or substantially contributed to, the ex- 
tensive damage found in this lettuce at destination. In this con- 
nection, it is noted in the Handbook (supra) that the recom- 
mended transit temperatures for celery are exactly the same as 
for lettuce: 32° F. to 36° F. However, the celery contained in 
this van showed no deterioration whatever upon arrival at Cin- 
cinnati. 


In reviewing the entire record, we conclude that the warranty 
of suitable shipping condition was applicable to the lettuce in- 
volved herein. We further conclude that the lettuce was ab- 
normally deteriorated on arrival at contract destination, in 
breach of such warranty and in violation of section 2 of the act. 


The measure of damages for breach of warranty in regard to 
accepted goods is the difference at the time and place of accept- 
ance between the value of the goods accepted and the value they 
would have had if they had been as warranted. I. Kallish & Sons 
v. Jaroz Produce, Inc., 26 A.D. 1285; Maine Farmers Exchange, 





2. While we have not concluded that this shipment was delayed in transit, it would appear 
that if it were, the extent of such decay would not have exceeded 24 hours. See, in this 
connection, a statement of the Division Freight and Passenger Agent for the carrier, which 
is entered in evidence as Exhibit No. 6 to the formal complaint. 
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Inc. v. Leo Young, Inc., 27 A.D. 1826; Uniform Commercial Code, 
§ 2-714. 


We take official notice of the Federal Market News Service 
Report for Cincinnati for July 24, 1968, and to the quotations 
contained therein for California Iceberg lettuce, 2-dozen size, 
in less than carlot quantities. Stock of generally good merchan- 
table quality and condition in this report show a price of $3 to 
$3.50 per carton, some $3.75, while lettuce of ordinary or fair 
condition is quoted at $1.50 to $2.50 per carton. Lettuce in poor 
condition is quoted at $1 per carton. 


In our opinion the market quote of $3 per carton, for lettuce 
of good merchantable quality and condition, would reflect the 
value of lettuce meeting the requirements of the contract be- 
tween the parties involved herein. At $3 per carton, the 500 
cartons of lettuce, had they met contract requirements, would 
have been worth $1,500. It is also our opinion that the 500 cartons 
actually delivered at Cincinnati would have corresponded in 
value to that lettuce “in poor condition” quoted in the Market 
News Service Report at $1 per carton. Using this value, the 500 
cartons accepted by complainant would have been worth no more 
than $500. Complainant’s damages, therefore, is the difference 
between the value of lettuce meeting contract requirements, 
$1,500, and the value of the lettuce accepted, $500, or $1,000. 
Since complainant became indebted to respondent for the f.o.b. 
contract price of $685 by its acceptance of the lettuce, this sum 
should be subtracted from complainant’s damages of $1,000, 
leaving a sum due and owing from respondent of $315. Repara- 
tion in this sum should be awarded to complainant from respon- 
dent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as damages, $315, with interest thereon at 
the rate of 6 percent per annum from September 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 12,723) 


MARTORI BROS. DISTRIBUTORS v. MUTUAL PRODUCE, INC. PACA 
Docket No. 2-955. Decided September 22, 1969. 


Petition for reconsideration—Dismissal 


As the order of August 21, 1969, is supported by the evidence and the law 
applicable thereto, complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on August 21, 1969, dismissing the 
complaint filed herein. Copies of the order were served upon the 
parties, and thereafter, a Petition for Reconsideration of the 
order was filed by complainant’s representative on August 28, 
1969, and within the time allowed for such filing. The filing of 
the petition in this case automatically stayed the operation of 
the order of August 21, 1969, pending the issuance of a further 
order in the proceeding. 


It is claimed in the Petition for Reconsideration that the order 
of August 21, 1969, is “‘in error in several respects.” First, it is 
stated that little or no notice is taken of respondent’s statement 
that it “purchased a specific lot of lettuce.”” Complainant further 
contends that respondent “purchased” the lettuce through its 
agent, who inspected the lettuce and accepted it at loading point. 
Contrary to complainant’s claim that no notice was taken of 
respondent’s statement that it “purchased” a specific lot of let- 
tuce, it was considered and determined that it was unnecessary 
to discuss this and other claims by respondent, in view of the 
conclusions reached thereafter in the decision and order of 
August 21, 1969. For complainant’s information, however, we 
would suggest a rereading of the deposition of complainant’s 
Edward J. Martori, submitted in evidence by respondent, wherein 
it appears that the “specific lot” which respondent claimed it 
“purchased” was one single load containing only 300 cartons of 
lettuce, less than one-third of the shipment involved herein. The 
broker’s insertion of a single lot number in the confirmation 
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probably was the result of a lack of knowledge on the part of 
the broker of complainant’s method of assigning lot numbers 
to the various shipments. Thus, it appears, if there was in fact 
any inspection of the lettuce by respondent’s agent, it was on 
the basis of a sample of the load. In any event, it was not in- 
spected for purchase, since the lettuce was consigned to re- 
spondent. 


Complainant’s representative states in the petition that freight 
was not guaranteed by the complainant. We call attention to 
complainant’s telegram sent to respondent on December 15, 1967, 
attached to the complaint as Exhibit No. 4, stating in part as 
follows: “RETEL RC 1115 DIVERTING TO NEW YORK SELL- 
ING FOR ACCOUNT WHOM CONCERNED FREIGHT 
GUARANTEED.” However, even without this telegram in evi- 
dence, complainant would still be liable for freight charges under 
the circumstances. Complainant’s representative continues to 
refer to the “purchase” of the lettuce by respondent, whereas 
the transaction was a consignment, as opposed to a sale. Com- 
plainant’s representative also argues that title to the lettuce 
passed to respondent “at time of billing.” This, also, is an erron- 
eous conclusion or assumption. In a consignment transaction, 
title to the goods remains in the shipper or consignor, and the 
receiver or consignee has no beneficial interest in the goods. 


Another claim made in the Petition for Reconsideration is that 
the statement in our prior order, with reference to a “substantial 
shifting” of the load in the car, “is highly argumentative.” 
Whether or not there was a substantial shifting of the load (1 
inch at the floor to 6 inches at the top), the fact remains that the 
inspections of the lettuce on the day of arrival showed substantial 
damage and deterioration. We think the inspections warrant 
our conclusion that the lettuce was not merchantable upon ar- 
rival, and that respondent was justified in refusing to accept 
the consigned lettuce. See Wilco Produce Company v. Wishnatzki 
& Nathel, 27 A.D. 782, wherein we held that in a consignment 
contract with guaranteed price, where complainant shipped let- 
tuce not of merchantable quality, . . . respondent’s liability for 
the guaranteed price was voidable. 


Upon reconsideration, it is concluded that the order of August 


21, 1969, is supported by the evidence and the law applicable 
thereto. Complainant’s Petition for Reconsideration is hereby 
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dismissed without prior service upon respondent, and our pre- 
vious order of August 21, 1969, is reinstated. 


Copies of this order shall be served upon the parties. 


(No. 12,724) 


KING SALAD AVOCADO, INC. v. HIDALGO PropuUcE. PACA Docket 
No. 2-1364. Decided September 24, 1969. 


Stay order vacated—Agreement for installment payments not established 


Decision by Thomas J. Flavin, Judicial Officer 


REMOVAL OF STAY ORDER 


On August 21, 1969, a default order of reparation was entered 
against respondent for failure to file an answer within the time 
prescribed by the rules of practice (7 CFR 47.78). The answer 
was due July 17, 1969. On August 22, 1969, there was received 
from counsel for respondent an answer alleging generally that 
complainant and respondent had an agreement for payment of 
the sum sought by complainant in monthly installments. Com- 
plainant sought a total of $14,380.50 covering a number of ship- 
ments of avocadoes for which respondent had not paid in full. 
Respondent’s answer submitted claims that there was an agree- 
ment between the parties for settlement at the rate of $100.00 
per week. 


Respondent also contends that because of the agreement re- 


spondent did not file an answer to the complaint and that the 
avocadoes involved were defective. 


Complainant’s counsel submitted an affidavit denying that com- 
plainant had agreed to the settlement described by respondent. 
We entered an order staying the default reparation order pend- 
ing further action in the proceeding. 


Upon consideration of the proffered answer and complainant’s 
affidavit we conclude that such answer should not be accepted 
as an answer in the proceeding and that the default order should 


stand. Accordingly, the order of August 21, 1969, is reinstated 


and respondent shall pay the reparation awarded therein within 
30 days from the date of this order. 
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(No. 12,725) 


SouTH WATER MARKET CREDIT ASSOCIATION, INC. v. TREASURE 
ISLAND Foops, INC. and/or BEN KLEIN. PACA Docket No. 


2-949. Decided September 25, 1969. 


Jurisdiction—Interstate commerce—Burden of proof—Dismissal 


Where complainant failed to sustain its burden of proving that the trans- 
actions were in interstate commerce, the Secretary is without jurisdic- 
tion and the complaint as to respondent Treasure Island Foods, Inc. is 


dismissed. 


Dismissal—Party not subject to license 


Where the Secretary is without jurisdiction in the case of respondent Ben 
Klein, the complaint as to said respondent is dismissed. 

LeRoy W. Gudgeon, Chicago, Illinois, for complainant. 
Edward H. Conger, Tenney, Bentley, Guthrie, Askow & Howell, Chicago, 


Illinois, for respondent. 
Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on November 1, 1967, 
and the formal complaint was filed on April 11, 1968. Complain- 


ant alleges the sale in interstate commerce of various lots of 
fruits and vegetables in July through September 1967 to Ben 


Klein by complainant’s assignors for the total amount of 
$5,342.80, the guaranty of payment by Treasure Island Foods, 


Inc., the acceptance of the lots by Ben Klein, and the failure of 
respondents to pay the agreed total purchase price of $5,342.80, 


which complainant seeks an award for. 


A copy of the formal complaint and a copy of the report of in- 
vestigation were served upon each respondent. A copy of the 


report of investigation was served upon complainant. Respon- 


dent Ben Klein did not file an answer. Respondent Treasure 
Island Foods, Inc., filed an answer denying the alleged guaranty. 
At the hearing, the presiding officer granted leave to Treasure 
Island Foods, Inc., to amend its answer so as to affirmatively 


plead the Statute of Frauds. 
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An oral hearing was held at Chicago, Illinois, on October 23, 


1968. Both complainant and Treasure Island Foods, Inc., were 
represented by counsel. Seven witnesses testified on behalf of 
complainant and two on behalf of this respondent. Ben Klein 
did not appear and was not represented. Briefs were filed by 


complainant and Treasure Island Foods, Inc. 


FINDINGS OF FACT 


1. Complainant, South Water Market Credit Association, Inc., 
is a corporation whose address is Administration Building, South 


Water Market, Chicago, Illinois. 


2. Respondent Ben Klein is an individual whose address is 
3460 Broadway Avenue, Chicago, Illinois. At the time of the 
transactions involved herein, this respondent was neither licensed 
nor subject to license under the act. 


3. Respondent Treasure Island Foods, Inc., is a corporation 


whose address is 3460 Broadway Avenue, Chicago, Illinois. At 
the time of the transactions involved herein, this respondent was 
licensed under the act. 


4. During the period July 19, 1967, through September 1, 
1967, Ben Klein purchased from 15 produce-dealers in Chicago, 
Illinois, quantities of fresh fruits and vegetables. Most of these 
purchases were made by Aaron Kahmi, the produce buyer of 


Treasure Island Foods, Inc., for the account of Klein. Klein ac- 
cepted the commodities purchased but failed to pay the agreed 


prices in full, leaving a total balance due of $5,342.80. The names 
of the sellers and the amounts due are as follows: 


The Anton-Argires Bros. Co. $ 29.75 
The Auster Company 451.25 
Capodice-Gringer, Inc. 92.25 
J. Caruso Produce, Inc. 914.65 
The “Murph” Cuttone Co. 303.00 
Roland Gordon 50.00 
M. Lapidus & Sons 140.00 
Marano & Navilio 180.00 
Mushroom Growers Assn., Sales, Co. 172.75 
Mark Owen & Company 27.50 
Panama Banana Dist. Co. 213.75 
David Pepper Company 1,959.65 
J. Spanola & Sons 235.50 
Albert H. Spector Co. 45.50 


Strube Celery & Vegetable Company 527.25 
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5. On or about March 26, 1968, the dealers set forth in Finding 


of Fact 8 assigned their respective claims against the two re- 
spondents to complainant. 


6. The formal complaint was filed April 11, 1968, which was 
within 9 months after the alleged causes of action accrued, 


CONCLUSIONS 
The failure of Ben Klein to file an answer to the formal com- 
plaint constituted an admission of the facts alleged in such com- 


plaint pursuant to section 47.8(c) of the rules of practice (7 CFR 
47.8(c)). One of the allegations of the complaint is that, based 


on information and belief, Ben Klein was licensed or subject to 
license under the act at the time of the transactions involved 
herein. However, the report of investigation prepared by the 


Department states that Klein was not licensed under the act, 


There is no evidence that he engaged in activities which required 


him to be licensed. The Secretary has no jurisdiction under the 
act to issue reparation awards other than against persons licensed 
or subject to license. Accordingly, the complaint as to Ben Klein 


should be dismissed. 


Complainant contends that in April 1967, Treasure Island 
Foods, Inc., acting through Aaron Kahmi, gave complainant’s 
assignors oral guarantees to pay the purchase price of any pro- 
duce purchased from them by Ben Klein in the event that Klein 


did not pay; that Klein purchased and accepted produce from 
the assignors in July, August and September 1967, but failed 


to pay the purchase prices in full; and that under the guarantees 
Treasure Island Foods, Inc., is liable for the amounts due. On 
the other hand, it is the position of Treasure Island Foods, Inc., 


that it only agreed to guarantee purchases made by Klein for 
two weeks beginning about April 15, 1967, and that such guaran- 


tees did not extend to the purchases in question. The evidence 
on this issue is in conflict. It is unnecessary to decide this issue 
for the reason which will appear hereinafter. 


The formal complaint filed by complainant contains the follow- 
ing allegation: 


“That commencing April, 1967, and through the months of 
May, June, July, August and September, 1967, complain- 


ant’s assignors, in the course of Interstate Commerce, re- 
ceived perishable agricultural commodities shipped from the 
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State of California, Arizona, Michigan and Florida, to name 
some of the States, to the City of Chicago, in the State of 


Illinois, and re-sold said perishable agricultural commodities 
in the flow of Interstate Commerce to the respondents, after 


inspection and acceptance ‘over-the-walk’ by said respon- 
dents,” 


Treasure Island Foods, Inc., alleged in its answer that it has 
no knowledge as to the movement of the commodities to the 
assignors and, therefore, neither admitted nor denied this por- 


tion of the complaint. This respondent urges in its brief that 


complainant had the burden of proving that the transactions 


were in interstate commerce and that it has failed to sustain such 
burden. We agree. Witnesses for only five of complainant’s 15 
assignors testified at the oral hearing and none of their testi- 


mony even remotely touched on the origin or movement of any 


of the produce involved herein. Since the jurisdiction of the 


Secretary under the act depends upon proof that the transactions 
were in interstate or foreign commerce, and such proof is lack- 
ing, the complaint should be dismissed as to Treasure Island 


Foods, Inc, 


Treasure Island Foods, Inc., also raised two other defenses, 
that complainant was not the real party in interest and that the 
claimed guarantees were not in writing and signed by the parties 


as required by the Statute of Frauds of the State of Illinois. In 
view of our previous disposition, it is unnecessary to consider 
these additional matters. 
ORDER 
The complaint is dismissed as to respondent Ben Klein and 
respondent Treasure Island Foods, Inc. 


Copies hereof shall be served upon the parties. 


(No, 12,726) 


GERALD E. MANN v. LIPMAN-DIETZ CORPORATION, t/a HOLIDAY 
SPECIALTIES COMPANY. PACA Docket No. 2-1185. Decided 
September 26, 1969. 


Assignment for benefit of creditors—Acceptance—Liability 
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Where respondent accepted produce without complaint, it is liable to com- 
plainant for the purchase price thereof. The act provides that it is a 
violation to fail to make full payment promptly for produce covered 
by the act and makes no exception for nonpayment in instances where 
a respondent, as in this proceeding, has made an assignment for the 
benefit of creditors. 


Complainant pro se. 
LeRoy W. Gudgeon, Chicago, IIl., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,882 in con- 


nection with two shipments of watermelons in interstate com- 
merce. 


A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon the respondent, and re 


spondent filed an answer denying liability. Although the amount 
involved exceeds $1,500, neither party requested an oral hearing. 
The shortened procedure provided in the rules of practice (7 
CFR 47.20) is therefore applicable. Pursuant to such procedure, 
the parties were given opportunity to file additional evidence in 
the form of sworn statements, however, neither party did so. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Gerald E. Mann, whose ad- 
dress is P. O. Box 1292, Pearsall, Texas. 


2. Respondent is a corporation, Lipman-Dietz Corporation, 
trading as Holiday Specialties Company, whose address is 2840 
S. Ashland Avenue, Chicago, Illinois. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


8. On or about August 7, 1968, in the course of interstate com- 
merce, complainant sold to respondent two truckloads of water- 
melons at 2 cents per pound delivered. 


4. On August 7 and 8, respectively, complainant shipped from 
the State of Texas to respondent in Chicago, Illinois, the water- 
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melons involved herein. The first load weighed 45,960 pounds, 
and the second load weighed 48,140 pounds. 


5. On arrival in Chicago, Illinois, the two loads of watermelons 
were accepted by respondent. Respondent has failed to pay any 
part of the purchase price of $1,882 for the melons. 


6. The formal complaint was filed on October 18, 1968, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant in his verified complaint states that the two 
truckloads of watermelons were shipped to respondent pursuant 
to a valid contract and accepted by respondent and that the 
purchase price of the melons has not been paid. In addition 
complainant placed in evidence the invoices and shipping papers 
relative to these two shipments and these documents support 
his contentions. 


Respondent in its answer states that respondent’s assets have 
been assigned for the benefit of creditors and neither admits 
nor denies the principal factual allegations of the complaint. We 


have previously held that the act, which provides that it is a 
violation to fail or refuse to make full payment promptly for any 
produce covered by the act, makes no exception for nonpayment 
in instances wherein the respondent has made an assignment for 
the benefit of his creditors under State statutes. Produce Credit 
Association, Inc. v. M. Fink Fruit Co., 26 A.D. 684 (1967). 


The evidence adduced by complainant amounts to a prima 
facie case in complainant’s favor. This evidence is unrebutted by 
respondent. Accordingly, and in conformity with the findings 
of fact herein, we hold that respondent’s failure to pay to com- 
plainant the purchase price of the two loads of melons is a viola- 
tion of section 2 of the act. Reparation in the amount of $1,882, 
with interest, should be awarded to complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,882, with interest thereon 
at the rate of 6 percent per annum from September 1, 1968, 
until paid. 


Copies of this order shall be served upon the parties. 
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(No. 12,727) 


BEN GATZ Co. v. S. ALBERTSON Co., INC. PACA Docket No. 2- 
1138. Decided September 25, 1969. 


Contract—Failure to establish breach—Contract 
price—Loss of profit uncontemplated 


In an f.o.b. transaction where there was no breach of contract by com- 
plainant and respondent’s loss of profit was not in contemplation of 
the parties, respondent is liable to complainant for the balance of the 
agreed purchase price of the nectarines. 


Complainant pro se. 
Alan L. Lewis, Lewis & Lewis, Boston, Massachusetts, for respondent. 
James A. O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks an award of reparation against respondent in the amount 
of $2,848.52 in connection with a transaction involving a ship- 
ment of nectarines in interstate commerce. 


Copies of the Department’s report of investigation were served 
upon the parties. Respondent was also served with a copy of the 
formal complaint to which an answer was filed denying liability 
and requesting an oral hearing. 


An oral hearing was held at Boston, Massachusetts, on May 
23, 1969, at which respondent was represented by counsel. Three 
witnesses testified for respondent. Complainant was not repre- 
sented at the hearing and no witnesses appeared to testify in its 
behalf. The deposition testimony of two complainant witnesses 
and all exhibits attached to the formal complaint were received 
in evidence in complainant’s behalf. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Ben Gatz Co., is a corporation whose address 
is 1451 West Shaw Avenue, Fresno, California. 
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2. Respondent, S. Albertson Co., Inc., is a corporation whose 
address is Room 215, 2001 Beacon Street, Boston, Massachusetts. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about June 6, 1968, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckload of Red June and June Grand nectarines, Happy Morn- 
ing brand, consisting of 1,698 lugs of various sizes, at an agreed 
total purchase price of $9,030.30, including precooling, f.o.b. 
shipping point, respondent to be protected on the closing prices 
of Friday’s market. The contract between the parties was negoti- 
ated by and between complainant’s general manager, Richard 
Monroe, and respondent’s general manager, Murray Albertson. 


4. On or about June 6, 1968, respondent’s Murray Albertson 
telephoned George Braunston, a truck broker in Los Angeles, 
California, and arranged for pickup of a truckload of complain- 
ant’s nectarines at Ranchers Fruit Company, Reedly, California, 
respondent to advise the broker of East Coast destination while 
the truck was in transit. 


5. The truck arrived at the packing house of Ranchers Fruit 
Company on Thursday afternoon, June 6, 1968. Upon completion 
of precooling at 6:15 a.m. on June 7, 1968, the nectarines de- 
scribed in Finding 8 below, were loaded and shipped from 
Reedley, California. 


6. On June 7, 1968, complainant sent the following wire to 
respondent: 


“LITTLE AUDREY TRUCK OUT CONTAINS RED JUNE 
NECTARINES 44-70’s AT 6.00, 53-80’s AT 5.50, 244-96’s 
AT 5.00, 244-108’s AND 45-112’s AT 4.50, JUNE GRAND 
NECTARINES 233-70’s AT 6.00, 570-80’s AT 5.50, 118-96’s 
AT 5.00, 147-108’s AT 4.50 FOB PRECOOL (1968) AT 10 
CENTS PROTECTION ON FRIDAY MARKET. THANKS.” 


7. On June 7, 1968, complainant sent respondent a second 
wire, as follows: 


“RE LITTLE AUDREY TRUCK OUT 6/6 WITH LOAD OF 
NECTARINES FRIDAY MARKET SPLIT 108’s AND 112’s 
WILL BILL AT LOW OF $4.00 FOB INSTEAD OF $4.50 
ALL OTHER PRICES REMAIN SAME.” 
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8. On or about June 7, 1968, complainant mailed its invoice 
No. 6290 to respondent in which quantity, size, and f.o.b. prices 
of the nectarines were described as follows: 





Quantity Unit Price 
(lugs) Variety Size Price Extended } 
44 Red June 70 $6.00 $ 264.00 
53 - < 80 5.50 291.50 
244 ” ” 96 5.00 1,220.00 
244 - “5 108 4.00 976.00 i 
45 " o 112 4.00 180.00 
233 June Grand 70 6.00 1,398.00 
570 ” ” 80 5.50 3,135.00 
118 6 96 5.00 590.00 
147 - a 108 4.00 588.00 | 
1,698 \ 
Precooling—1968 lugs $.10 169.80 } 
$8,812.30 


9. On June 8, 1968, respondent’s Murray Albertson telephoned 
the truck broker, Braunston, and ordered the truckload of nec- 
tarines delivered to the Holzer Fruit Company at New York City. 


10. On June 10, 1968, the truck broker, George Braunston, ; 
sent the following wire to respondent: 


“BRAUNSTON TRIP 5141-P LITTLE AUDREY’S TRUCK 
EATINGER DRIVER DEPARTED 6:30 AM FRIDAY 


6/7/68 WITH 1698 FLATS NECTARINES DO NOT PAY 
DRIVER INVOICE MAILED.” 


11. On June 11, 1968, about 6:00 a.m., the truckload of nec- : 


tarines arrived at New York City where Federal inspection was 
made at 11:00 a.m. the same day. The inspector certified the con- 


) 
dition and grade found, as follows: \ 
) 


“Condition: Each Lot: Generally hard to firm, few firm 
ripe. Ground color light green to turning 5 
yellow. In few boxes scattered throughout the f 
stack layer of nectarines next to side, bottom or ) 


end boxes are glassy, watersoaked and trans- 
lucent characteristic of freezing injury, and so 


located as to indicate injury occurred after 
packing. No decay. 


“Grade: Each Lot: Meets quality requirements but now 
fails to grade U.S. No. 1 only account of con- 


dition.” 


— 
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12. On June 11, 1968, and pursuant to instructions received 
from respondent, Holzer Fruit Company resold the 1,698 lugs of 
nectarines at the New York Fruit Auction for net proceeds of 
$8,416.28, which sum was remitted to respondent by the Holzer 
Fruit Company on June 17, 1968. 

13. On June 11, 1968, the parties exchanged the following 
wires: 

Respondent to complainant 

“RE TRUCKLOAD RED JUNE RED GRAND NECTA- 

RINES ARRIVED NEW YORK DATE THIS WIRE CON- 

FIRMS OUR PHONE ADVISE DATE TO DICK WE NOT 


ACCEPTING AS APPLYING ON OUR ORDER HAN- 
DLING FOR ACCOUNT WHOM IT MAY CONCERN.” 


Complainant to respondent 

“RE TRUCKLOAD RED JUNE RED GRAND NECTA- 
RINES PRIOR TO TODAY’S NOTIFICATION AND WIRE 
NO OBJECTION TO HOUR AND DATE OF SHIPMENT 
ON YOUR LITTLE AUDREY TRUCK THE TERMS OF 


SALE ARE FOB AND AS SUCH WE REQUEST PAY- 
MENT IN FULL AND NOT AUTHORIZING YOU TO 


HANDLE FOR OUR ACCOUNT.” 

14, On June 12, 1968, respondent wired complainant as follows: 
“REPLYING YOUR NIGHT LETTER RECEIVED DATE 
WE DENY ITS CONTENTS CONTRARY TO FACTS 
SUBJECT MATTER. WE STAND READY TO SUB- 


STANTIATE OUR POSITION OR LISTEN TO SATIS- 
FACTORY COMPROMISE. ITS UP TO YOU. FRANKLY 


WE SURPRISED YOUR ACTION.” 


15. Respondent’s account sales to complainant dated July 18, 
1968, showed gross proceeds of resale as $8,416.28. Respondent 
deducted trucking charges of $1,773.00 and respondent’s antici- 


pated resale net profit of $679.50, and reported $5,963.78 as the 
net proceeds. 

16. On or about July 22, 1968, respondent’s check for $5,963.78 
was transmitted to complainant, through the Department, as the 
undisputed amount due complainant from respondent. 


17. The agreed adjusted purchase price of the truckload of 
nectarines was $8,812.30. Respondent paid complainant $5,963.78, 
leaving a balance of $2,848.52 in dispute. 
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18. The formal complaint was filed on November 7, 1968, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent denies liability on the ground that complainant 
failed to make timely shipment of the nectarines to the Holzer 
Fruit Company at New York City, to which company respondent 


had resold the fruit with complainant’s knowledge. Respondent 
also claims a breach by reason of complainant’s failure to ship 


nectarines of the sizes called for by the contract between the 
parties. 


Respondent’s Murray Albertson testified to a series of six long 
distance telephone calls, all made on Wednesday, June 5, 1968, 
by and between himself and Louis Holzer, a New York fruit 
broker doing business as Holzer Fruit Company; George Brauns- 
ton, a Los Angeles truck broker doing business as George 
Braunston, Inc.; and Richard Monroe, complainant’s general 
manager. In substance, according to Albertson, these telephone 
calls resulted in agreement being reached whereby complainant 
and the truck broker understood that if the fruit was not loaded 
by 8 a.m. on June 6, 1968, so as to assure delivery to Holzer at 
New York City during the afternoon of Monday, June 10, 1968, 


then the deal between the parties was off. 


In support of Albertson’s testimony that the date of these 
telephone calls was June 5, 1968, and that the fruit was to be 


shipped early on the morning of June 6, 1968, respondent offered 
in evidence the handwritten manifest notes of Albertson bearing 
the date “6/5”. Respondent also relies on complainant’s wire of 
June 7, 1968, and complainant’s invoice No. 6290, both of which 
show June 6, 1968, as the date of shipment. Albertson also testi- 
fied that it was not until Tuesday morning, June 11, 1968, when 
he received the bill of lading and the truck broker’s wire, that 


he learned that the truck departed shipping point June 7 rather 
than June 6, 1968. 


The New York fruit broker, Louis Holzer, confirmed June 5, 
1968, as the date of his telephone conversations with Albertson, 
in the first of which he advised Albertson of sales made to various 
buyers if the nectarines could be delivered by early afternoon on 


Monday, June 10, 1968. Respondent’s secretary, Rita Morley, also 
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confirmed June 5, 1968, as the date Albertson gave her his notes 
of the manifest, from which she entered preliminary information 
on respondent’s jacket covering this sale. 


Complainant’s general manager, Richard Monroe, testified by 
deposition that the sale of the nectarines was negotiated with 
Murray Albertson by telephone on June 6, 1968, that Albertson 
was to arrange for the truck hauling of the fruit from Ranchers 
Fruit Company, Reedley, California, that at the time of sale 
Albertson stated he did not know the destination of the ship- 
ment, and that as far as he (Monroe) knew, at the time the truck 
left Reedley it was destined for Boston, Massachusetts. 


On cross-examination Monroe testified that he first learned of 
the shipment being sent to the Holzer Fruit Company in New 
York City during a conversation with the truck broker, Brauns- 
ton, on June 14, 1968, that prior to that time, however, he knew 
from respondent’s wire of June 11, 1968, that the fruit went to 
New York but that no receiver was identified. Monroe also 
testified that the Braunston truck arrived at the Ranchers Fruit 
Company at 5:00 p.m. on June 6, 1968, where it was held for 
proper precooling of the nectarines until departure time at 6:15 
a.m. on June 7, 1968; that on the morning of June 7, 1968, he 
contacted Albertson and gave him the departure time, manifest 
and prices; and that Albertson never informed him the fruit 
was sold to the Holzer Fruit Company or advise of the need for 
departure from shipping point to meet a resale deadline of 1:00 
p.m. on June 10, 1968, at New York City. Complainant’s presi- 
dent, Bennett Gatz, also testified by deposition that in his con- 
versations with Murray Albertson, the latter did not specify any 
date of resale, nor did he identify the purchaser or make any 
mention of the necessity for meeting a resale deadline of 1:00 


p.m. on June 10, 1968. 
The position of the truck broker, Braunston, with respect to 


the facts and circumstances surrounding this shipment, is set 
forth in a letter addressed to complainant under date of October 


22, 1968, reading in pertinent part, as follows: 


“ .. We were contacted by S. Albertson Co., Inc., to obtain 
a truck to pick up a load of nectarines on June 6, 1968, at 
Ranchers Fruit Co., at which time destination was un- 
known. Albertson was to contact us while the truck was in 


transit to advise us as to the destination on the East Coast 
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of the nectarines. We obtained a truck which was at the 
packing house on the afternoon of Thursday, June 6th. The 
driver found that the nectarines were not cold enough to 
load and he had to wait until they were precooled sufficiently 
to be loaded. Consequently, the trailer was not completely 
loaded until 6:30 a.m. on Friday, June 7th. On Saturday, 
June 8th, Murray Albertson telephoned us to advise us that 
the load of nectarines was to be delivered to Holzer Fruit 


Co. in New York City; however, there was no guaranteed 
time in which it should arrive. The truck arrived in New 
York City at 6:00 a.m. on Tuesday, June 11th for a total 


elapsed time of 9214 hours. Please note that normal or 


guaranteed time from Reedley, California, to New York City 
is 96 hours.”’ 


From the evidence before us, we conclude that the contract 
did not call for shipment early in the morning on June 6, 1968, 


as claimed by respondent. But even if the agreement between 


complainant and respondent had been to that effect, complain- 
ant’s failure to ship at that time would be excused by the failure 
of respondent to provide a truck until late in the afternoon on 


June 6, We find no breach on the part of complainant with re- 
spect to the time of shipment. 


Respondent’s claim for loss of profits is not allowable for two 
reasons: one, there was no breach of contract as to the time of 


shipment; and, two, respondent’s loss of profit was not within 


the contemplation of the parties because respondent’s sale to 
Holzer Fruit Company was not disclosed to complainant at the 
time the contract between complainant and respondent was made. 


Respondent also claims a breach by reason of complainant’s 


failure to ship nectarines of the sizes called for by the contract 


between the parties. We find it unnecessary to discuss this aspect 
of the case for the record shows that after discussing the sizes, 
as manifested in complainant’s wire of June 7 to respondent, all 
as set forth in Finding 6, above, both Albertson and his buyer, 


Holzer, agreed to accept the nectarines as shipped. 


In view of the foregoing, we conclude that respondent’s failure 
to pay complainant the full agreed purchase price of the necta- 
rines was in violation of section 2 of the act. Complainant should 


be awarded reparation in the amount of $2,848.52, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,848.52, with interest there- 
on at the rate of 6 percent per annum from July 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,728) 


SAM KEPSHIRE v. RAY WESTRICK FARMS, INC. PACA Docket No. 
2-1160. Decided September 25, 1969. 


Potatoes for chipping—Identification of rejected 


shipment—Burden of proof—Liability 


Where respondent failed to sustain its burden of proving that the rejected 
load of potatoes was that sold to it by complainant, respondent is liable 
to complainant for the full agreed purchase price of the potatoes pur- 
chased. 


Samples—Reimbursement disallowed 


Where complainant failed to establish an agreement for reimbursement for 
samples shipped to respondent, the claim for said reimbursement is 


disallowed. 


Counterclaim—Jurisdiction 


Where the Secretary is without jurisdiction, the counterclaim is dismissed. 
Complainant pro se. 
Clarence E. Davis, Davis and Davis, Ebensburg, Pennsylvania, for 
respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 


reparation against respondent in the amount of $716 in connec- 
tion with a shipment of potatoes in interstate commerce. 
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A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon the respondent, and re- 
spondent filed an answer denying liability. The answer included 


a counterclaim for $119 for freight. Complainant did not file a 


reply to the counterclaim and it is therefore deemed to be denied 


pursuant to section 47.9(a) of the rules of practice (7 CFR 
47.9(a)). Since the amount involved does not exceed $1,500, the 
shortened procedure provided in the rules of practice (7 CFR 


47.20) is applicable. Pursuant to such procedure, complainant 


and respondent were given an opportunity to file further evi- 
dence but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 
1, Complainant, Sam Kepshire, is an individual whose post 
office address is R. D. +1, Box 43, Patton, Pennsylvania. Com- 


plainant was not licensed or subject to licensing under the act 
at the time of the transaction involved herein. 


2. Respondent, Ray Westrick Farms, Inc., is a corporation 
whose address is R. D, +1, Box 281, Patton, Pennsylvania, At 


the time of the transaction involved herein, respondent was 
licensed under the act. 


3. During the early part of April 1968, respondent advised 
complainant that it felt it would be worth while to send a 10-bag 


sample of complainant’s chipping potatoes to a chipping plant 


for testing as a preliminary step to the possible purchase by re- 
spondent of a quantity of complainant’s potatoes. Complainant, 
pursuant to respondent’s instructions sent a 10-bag sample of 


potatoes (approximately 800 pounds) of potatoes along with re- 


spondent’s shipment from a neighboring farm for the purpose 
stated. Respondent later reported back to complainant that the 
10-bag sample chipped very good, and began further negotiations 
with complainant regarding the purchase of a trailer load of 
complainant’s potatoes. 


4. On or about April 20, 1968, in contemplation that the pro- 
duce involved would move in interstate commerce, complainant 
contracted with respondent for the sale by complainant to re- 


spondent of one bulk truckload of Kennebec potatoes for chip- 
ping at the agreed price of $2.00 per cwt. f.o.b. 


5. On or about April 21, 1968, respondent hired and sent to 
complainant’s farm a tractor-trailer owned and operated by 
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Ber-Jack, Inc. of Ravenna, Ohio. Complainant loaded on to the 
trailer 350 cwt. of Kennebec potatoes for shipment to Frito-Lay, 
Inc., at one of their plants in Ohio. 


6. The truckload of potatoes was shipped to a Frito-Lay plant 
in Ohio. 


7. Respondent accepted the truckload of potatoes and has failed 
to pay the agreed purchase price of $700. 


8, The formal complaint was filed on November 1, 1968, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 
It is clear from the record that respondent was the purchaser 


of the potatoes from complainant and that Frito-Lay in turn 


was the purchaser from respondent. Respondent hired a truck 
and sent the truck to complainant’s farm to pick up the potatoes. 
Respondent claims that the potatoes purchased from complainant 
were rejected for failure to chip at the Frito-Lay plant in 


Wooster, Ohio, and that respondent is therefore not liable to 


complainant for the purchase price of the potatoes. The burden is 


upon respondent to prove that the potatoes in question were so 
rejected and that they in fact failed to chip as required by the 
contract between respondent and complainant. 


Complainant alleges in his complaint that the load of potatoes 


rejected at the Wooster, Ohio, plant was not the same load that 
was shipped from complainant’s farm. Complainant alleges 
further in a letter which is part of the investigation report that 


four loads of potatoes were purchased by Frito-Lay’s buyer from 


respondent on April 21, 1968, and that only one came from com- 


plainant’s farm. Respondent nowhere denies this allegation. Com- 
plainant in addition submits a statement by his wife claiming 
that in talking by telephone to the truck driver, Mark Pierce, 


who delivered the rejected load, she ascertained that Mark 
Pierce was not the driver who picked up the load of potatoes 
shipped by complainant. 


Respondent offers no acceptable proof that the rejected load 
was the one shipped by complainant. Respondent relies upon re- 
spondent’s Invoice No. 1612 which was issued to complainant. 
The original copy of Invoice No. 1612 is designated on its face 
as “PICK UP COPY.” It bears respondent’s name and address 
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printed at the top and is dated April 21, 1968. It states “Sold to 
Ray Westrick, Address Patton, Pa.; Shipped by Sam Kepshire; 
Address Patton, Pa.; Cwts Kennebec; Trucking firm Ber-Jack; 
Address Ravenna, Ohio; Tractor No. ; Trailer No. ° 
Received by ———_——___.”” The respondent placed in 
evidence a carbon copy of Invoice No. 1612 which is designated 
on its face as “office copy.” Although the form of the Invoice is 
identical except for the different designations of “pick up copy” 
and “office copy”, the filled in part of the “office copy” differs 
from that of the “pick up copy” even though the “office copy” is 
a carbon. The “office copy” is dated April 21, 1968; and states: 
Sold to Frito Lay Inc.; Address Wooster, Ohio; Shipped by Ray 
Westrick; Address Patton Pa.” The rest of the information on 
the “office copy” differs radically from that on the “pick up 
copy,” except the truck firm is again stated to be Ber-Jack. The 
“office copy” has the signature of “M. Pierce.” The “office copy” 
additionally refers to the fact that the load was rejected in Ohio 
which would seem to indicate that it was made out subsequent 
to April 21. The record does not explain the difference in the 
two copies of what is evidently the same invoice form. However, 
complainant does complain about his “pick up copy” not being 
signed by the truck driver and its failure to designate the truck 
or trailer number, and the consequent difficulty in subsequent 
identification of the load which he sold to respondent. The evi- 
dence as to whether the load rejected was the one sold by com- 
plainant to respondent is conflicting and uncertain. We are un- 
able to say that respondent has met his burden of proving by a 
preponderance of the evidence that the load of potatoes rejected 
in Wooster, Ohio, was in fact the load sold to him by complainant. 
Respondent must be deemed to have accepted the potatoes sold to 
him by complainant, and is therefore liable for their purchase 
price less damages resulting from any breach by com™lainant of 
the contract of sale. Respondent has shown no breacn. Respon- 
dent’s failure to pay to complainant the full purchase price of the 
potatoes is a violation of section 2 of the act for which reparation 
will be awarded with interest. The amount of potatoes shipped 
was 350 cwt. at a price of $2.00 per cwt. or a total of $700. In 
addition complainant claims $2.00 per cwt. for the 800 pounds of 
potatoes shipped as samples. Complainant has not, however, 
shown that there was any agreement that he would be reimbursed 
for these samples. Complainant’s claim of $16.00 for the 800 
pounds of sample potatoes will therefore not be allowed. Re- 
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spondent filed a counterclaim against complainant for $119.00 
in connection with the load of potatoes shipped to Wooster, Ohio. 
However, complainant, at the time of the transaction involved 
herein, was not licensed or subject to license under the act and 
for that reason we have no jurisdiction over the counterclaim. 
The counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $700, with interest thereon at 
the rate of 6 percent per annum from May 1, 1968, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,729) 


FRUIT DISTRIBUTING CORPORATION v. M. PAGANO & SONS, INC. 
PACA Docket No. 2-1261. Decided September 26, 1969. 


Contract price—Market price—Deduction for half-filled boxes 


Where evidence supports respondent’s claim that the market price for some 
of the grapes shipped by complainant was the agreed purchase price, 
it is so concluded. The invoice price for the remainder was held to be 
the purchase price. Respondent’s payment to complainant, after deduc- 
tion for half-filled boxes, leaves a balance due. Respondent is liable to 
complainant for the unpaid balance. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $498.14 in con- 
nection with the sale and shipment of grapes in interstate com- 
merce. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the 
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report of investigation was also served upon complainant. Re- 
spondent filed an answer to the complaint denying the alleged 
contract price of some of the grapes and denying liability for 
any additional amount. 


Inasmuch as the amount involved herein does not exceed 
$1,500, the shortened procedure provided in the Rules of Practice 
(7 CFR 47.20) is applicable. Pursuant to such procedure, com- 
plainant filed an opening statement and respondent filed an 
answering statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Fruit Distributing Corporation, is a corpora- 
tion whose address is P. O. Box 1148, Delano, California. 


2. Respondent, M. Pagano & Sons, Inc., is a corporation whose 
address is 59 Brooklyn Terminal Market, Brooklyn, New York. 
At the time of the transactions involved herein, respondent was 
licensed under the Act. 


8. On or about September 26 and October 5, 1968, in the course 
of interstate commerce and by oral contracts, complainant sold 
to respondent two piggyback shipments of Juice grapes, at 
various prices according to brand, for a total agreed contract 
price of $6,939.98, f.o.b. shipping point. 


4. Complainant shipped on September 26, 1968, and October 5, 
1968, from loading point in the State of California to respondent 
at Brooklyn, New York, two loads of grapes in car FT 331815 
(September 26) and car PFC 152090 (October 5). 


5. Respondent accepted the grapes upon arrival at destination 
and thereafter remitted to complainant the sum of $6,783.30, 
which is $156.68 less than the agreed contract price. 


6. The formal complaint was filed on April 1, 1969, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The principal issue here relates to the agreed contract price for 
the Alicante grapes. Complainant contends that the agreed price 
was $140 per ton, and so invoiced respondent. Respondent alleges 
that the agreed price was the market price of $130 per ton and 
has remitted to complainant on that basis. 
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Complainant has stated, and respondent concedes, that in the 
past complainant quoted and received premium prices for its 
grapes, which its customers paid without complaint. Respondent 
states, however, that this was true when complainant distributed 
the Martin brand of grapes, but that since complainant began 
handling Vines Best brand, the grapes were not the finest and 
that respondent purchased and contracted for this brand only at 
the prevailing market price. Respondent further alleges that at 
the time of the transactions here involved, the market price for 
a ton of Alicante grapes was $130 per ton. 


Complainant states in its opening statement that it has engaged 
in business transactions with respondent for the past 15 years, 
generally beginning in the month of October and running to the 
early part of December. Complainant attaches to its opening 
statement considerable documentary evidence to show that in 
the year 1967, respondent paid premium prices for complainant’s 
grapes as invoiced, along with other customers. It is respondent’s 
contention that these higher prices paid for grapes were only 
slightly higher than the market price at the times of purchase. 
Complainant’s evidence of transactions in 1967 has little bearing 
on the controversy in this case. The record contains evidence in 
support of respondent’s claim that the market price for Alicante 
grapes at the time of these transactions was $130 per ton, and 
complainant has not rebutted by a preponderance of evidence 
respondent’s sworn statement that it contracted for and pur- 
chased the grapes in question at the market price. Actually, we 
have no direct evidence from complainant other than the allega- 
tions of the complaint to refute respondent’s sworn statement 
that it purchased the Alicante grapes at the market price of 
$130 per ton. The copies of invoices submitted by complainant 
are not sufficient to establish with any degree of certainty that 
the agreed price was $140 per ton. On the basis of the unrebutted 
evidence, we conclude that the agreed purchase price of the Ali- 
cante grapes involved herein was $130 per ton. 


The final question to be considered is whether respondent has 
remitted to complainant the full amount due it for the grapes. 
Although respondent apparently remitted to complainant for 184 
lugs of Muscat grapes invoiced at $2.75 in car FT 331815 on the 
basis of $2.6214, and 240 lugs of Muscats invoiced at $3.00 in car 
PFC 152090 at $2.6214, respondent has submitted no sworn evi- 
dence, either in its answer or answering statement, to establish 
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that the agreed price of these Muscat grapes was less than the 
price at which they were invoiced. We conclude, therefore, that 
the prices were as invoiced, viz., $2.75 in car FT 331815 and 
$3.00 in car PFC 152090. Having concluded that the agreed price 
of the Alicante grapes was $130 per ton, instead of $140 as billed, 
we find the contract price for the grapes shipped in car FT 
331815 to be $2,841.68. The evidence indicates that respondent 
has paid complainant on this shipment a total of $2,818.68, 
leaving a balance due and unpaid of $23.00 on this car. The 
contract price, based on $130 per ton for the Alicantes, on car 
PFC 152090 is $4,098.30. Respondent has paid complainant in 
connection with this car $3,964.62, leaving a balance due and un- 
paid of $133.68. The amount paid by respondent on this car in- 
dicates a deduction for 16 boxes of “half filled” Alicantes, or 672 
pounds at $130 per ton. Respondent states that there were 32 
boxes which were half filled, thus he claims half of that amount 
as a loss. The deduction for the 16 boxes was $43.68. Since re- 
spondent submitted evidence tending to show that some boxes 
were half filled, we conclude respondent is due this deduction. 
Adding the balance of $133.68 remaining due complainant on 
PFC 152090 to the balance of $23.00 due on car FT 331815, we 
find respondent is indebted to complainant for a balance of 
$156.68. Its failure to pay complainant the latter amount was in 
violation of Section 2 of the Act. Complainant should be awarded 
reparation, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $156.68, with interest thereon 


at the rate of 6 percent per annum from November 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 12,730) 


SNOKIST GROWERS v. SEMERJIAN BROTHERS. PACA Docket No. 
2-1212. Order issued September 3, 1969. 


(No. 12,731) 


ERLER-PENNYCUICK FoopD Co. a/t/a PENNYCUICK IMPORTS CO. v. 
IMPERIAL FROZEN Foops Co., INc. PACA Docket No. 2-1303. 
Order issued September 22, 1969. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 12,732) 


FAIR VIEW FARM, INC. v. T. & M. PRopucE, INc. PACA Docket 
No. 2-1394. Reparation of $445.30 with 6 percent interest 


from March 1, 1969, awarded complainant against respon- 
dent in order issued September 23, 1969. 


(No. 12,733) 


MENDELSON-ZELLER CO., INC. v. ANGEL PRODUCE Co. PACA 
Docket No. 2-1392. Reparation of $345 with 6 percent in- 
terest from March 1, 1969, awarded complainant against 


respondent in order issued September 23, 1969. 


(No. 12,734) 


LELAND J. MITCHELL v. T. & M. Produce, INc. PACA Docket 
No. 2-1396. Reparation of $4,098.50 with 6 percent interest 


from December 1, 1968, awarded complainant against re- 
spondent in order issued September 23, 1969. 
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(No. 12,735) 


ROLLA C. SCHNORR v. REESE SALES COMPANY. PACA Docket No. 
2-1393. Reparation of $585 with 6 percent interest from De- 
cember 1, 1968, awarded complainant against respondent in 
order issued September 23, 1969. 


(No. 12,736) 


TOMLINSON PRODUCE COMPANY v. T. & M. Produce, INc. PACA 
Docket No. 2-1395. Reparation of $1,555 with 6 percent in- 


terest from December 1, 1968, awarded complainant against 
respondent in order issued September 23, 1969. 


(No. 12,787) 


BILL BORCHARDT Co. v. PRODUCE SUPPLIERS, INC. PACA Docket 
No. 2-1400. Reparation of $940.31 with 6 percent interest 
from February 1, 1969, awarded complainant against re- 


spondent in order issued September 24, 1969. 


(No. 12,738) 


PARAMOUNT CITRUS ASSOCIATION, INC. v. T. & M. PRODUCE, INC. 
PACA Docket No. 2-1397. Reparation of $1,379.75 with 6 


percent interest from April 1, 1969, awarded complainant 
against respondent in order issued September 24, 1969. 


(No. 12,739) 


ROYAL PACKING Co. v. PRODUCE SUPPLIERS, INC. PACA Docket 
No. 2-1399. Reparation of $165 with 6 percent interest from 
March 1, 1969, awarded complainant against respondent in 
order issued September 24, 1969. 


(No. 12,740) 


STARR PRODUCE Co. INC. v. PRODUCE SUPPLIERS, INC. PACA 
Docket No. 2-1398. Reparation of $387 with 6 percent in- 


terest from March 1, 1969, awarded complainant against 
respondent in order issued September 24, 1969. 





) 








MISCELLANEOUS 1209 
Cite as 28 A.D. 1209 


(No. 12,741) 


BOSTON FRUIT & PRODUCE AUCTION Co. INC. v. A. MARKEN & CO. 
PACA Docket No. 2-1402. Reparation of $404.25 with 6 
percent interest from June 1, 1969, awarded complainant 
against respondent in order issued September 25, 1969. 


(No. 12,742) 


D, PATAPANIAN & SON, INC. v. A. MARKEN & Co. PACA Docket 


No. 2-1403. Reparation of $475 with 6 percent interest from 
October 1, 1968, awarded complainant against respondent 
in order issued September 25, 1969. 


(No. 12,748) 


J. BONAFEDE & SONS v. A. MARKEN & Co. PACA Docket No. 2- 
1401. Reparation of $128.05 with 6 percent interest from No- 
vember 1, 1968, awarded complainant against respondent 


in order issued September 25, 1969. 


(No. 12,744) 


HENRY EISBRENNER v. GEORGE KOSTER. PACA Docket No. 2-1412. 
Reparation of $904.70 with 6 percent interest from Novem- 
ber 1, 1968, awarded complainant against respondent in 


order issued September 26, 1969. 


(No. 12,745) 


BILLY TIMMONS v. JIM FIELDS. PACA Docket No. 2-1411. Repa- 
ration of $3,767.31 with 6 percent interest from November 
1, 1968, awarded complainant against respondent in order 
issued September 26, 1969. 


(No. 12,746) 


DONNA CITRUS, INC. v. DON E. STONE. PACA Docket No. 2-1413. 


Reparation of $1,861.50 with 6 percent interest from Febru- 
ary 1, 1969, awarded complainant against respondent in 
order issued September 29, 1969. 
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(No. 12,747) 


CHARLES A, PRITCHARD ¥. BUNCE DISTRIBUTING COMPANY. PACA 
Docket No. 2-1415. Reparation of $3,646.85 with 6 percent 


interest from October 1, 1968, awarded complainant against 
respondent in order issued September 29, 1969. 


(No. 12,748) 


WASHINGTON FRUIT GROWERS, INC. v. T. & M. PRODUCE, INC. 
PACA Docket No. 2-1416. Reparation of $729.27 with 6 
percent interest from February 1, 1969, awarded complain- 


ant against respondent in order issued September 29, 1969. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 12,749) 


KING SALAD AVOCADO, INC. v. HIDALGO PRODUCE. PACA Docket 
No. 2-1364. Order issued September 3, 1969. 


(No. 12,750) 


MENDELSON-ZELLER Co., INC. v. M. K. HALL PropUCcE and/or 
Lou LODEN PRODUCE DISTRIBUTOR. PACA Docket No. 2-1150. 
Order issued September 4, 1969. 


(No, 12,751) 


K. J. PREISWERCK LIMITED v. HERSHEY COMPANY. PACA Docket 
No. 2-1133. Order issued September 16, 1969. 
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